
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Lawrence Doran

for Redeterminat lon of a Def ic lency or Revislon
of a Determination or Refund of Personal Income
Tax under Article 22 of. the Tax Law for the Years
1 9 7 9  -  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Co'nisslon, that he/she ls over 18 years
of age, and that on the 28th day of Januaryr 1986, he/she served the within
not ice of Decislon by cert l f ied mai l  upon Lawrence Doran, the pet l t loner ln the
wlthln proceeding, bY encloslng a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

Lawrence Doran
15 Capel Drive
D i x  H i l l s ,  N Y  L L 7 4 6

and by deposit lng same enclosed ln a postpaid properly addressed l^rraPPer ln a
post off lce under the exclusive care and custody of the Unlted States Postal
Service withl-n the State of New York.

That deponent further says
hereln and that  the address set
o f  t he  pe t i t l " one r .

Sworn to before me th is
28 th  day  o f  Janua ry ,  1986 .

/ ' \  t4 I
(; :  . ' . '  ' ' / . r /  ,  '  . / .  r-5./ / . . / / /  . , , , : ' , / .1' '. \ , ; ,  ' ,  . . . . / - t -  t  /  .  - ; 4 2 . .  /  / / ,  ,  . . \

Authorized to adnlnister oaths
pursuant to Tax Law sect ion I74

that  the sal -d addressee is  the pet l t loner
forth on said hrrapper ls the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion :
o f

Lawrence Doran :
AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  Revis ion :
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Years :
L 9 7 9  -  1 9 8 1 .

St,ate of New York :
s s .  :

County of Albany :

Davl.d Parchuck/Connie Hagelund, beJ.ng duly sworn, deposes and says that
he/she ls an employee of the State Tax Commlsslon, that he/she is over 18 years
of age, and that on the 28th day of January, 1986, he served the within not lce
of Decision by cert i f l .ed mai l  upon Michael H. Lest.er,  the representat ive of t ,he
pet i t ioner in the withln proceedlng, bI enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Michael H. Lester
I585 Front  S t ree t
Eas t  Meadow,  NY 1 f554

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service wlthln the Stat,e of New York.

That deponent further says that the sald addressee is the representat lve
of the pet i , t ioner herein and that the address set forth on sald wrapper is the
last known address of the representat lve of the pet i t ioner.

Sworn to before me thls
28 th  day  o f  January ,  1986.

,A

,r,l .:1i"2/// /,' o',"1, Zl.,/"<-Ztl/
Authorized to adrniplster oaths
pursuant  to Tax Law sect ion L74

'(7*-"n' 
'2 r'



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 28, 1986

Lawrence Doran
15 Capel Drl"ve
D l x  H i l l s ,  N Y  I I 7 4 5

Dear Mr. Doran:

Please take not ice of the Decision of the State Tax Cornmlsslon enclosed
herewith.

You have now exhausted your right of revlew at the adml"nlstrative level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng in court  to reviel t  an
adverse decision by the State Tax Cornmlsslon may be inst l tuted only under
Art ic le 78 of the Clvi l  Pract ice Law and Rules, and must be co'nenced in the
Supreme Court of the State of New York, Albany Countlr rtithin 4 months from the
date  o f  th is  no t ice .

Inqulrles concerning the computation of tax due or refund allowed in accordance
wi th th ls  decis lon may be addressed to:

NYS Dept.  Taxat lon and Finance
Law Bureau - Litlgatlon Unit
But lding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet l t ioner rs  Representa t ive
Mlchael H. Lester
1585 Front  S t ree t
Eas t  Meadow,  NY 11554
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet , i t lon

o f

LAWRENCE DORAN

for  Redeterminat ion of  a Def ic tency or  for
Refund of Personal Income Tax under ArtTeLe 22
o f  t he  Tax  Law fo r  t he  Yea rs  L979 ,  1980  and  1981 .

DECISION

Peti t i .oner,  Lawrence Doran, 15 Capel Drive, Dix l l i l ls,  New York 1LI46,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

incoue tax under Art ic le 22 of the Tax Law for the years 1979, 1980 and 1981

( F i l e  N o .  4 4 0 1 3 ) .

A formal hearing was held before Arthur Johnson, Hearlng Off icer,  at  the

off ices of the State Tax Cornmisslon, Two World Trade Center,  New York, New

York ,  on  June 5 ,  1985 a t  1 :15  P.M.  Pet i t loner  appeared by  Schoo ler '  Wetns te ln ,

Minsky  & Les ter ,  P .C.  (Michae l  H.  Les ter ,  C .P.A. ) .  The Aud i t  D iv is ion  appeared

by  John P.  Dugan,  Esq.  (Wl l l Jan  Fox ,  Esq. ,  o f  counse l ) .

ISSUES

I .  Whether  the Audi t  Div is lon proper ly  recomputed pet i t ionerrs tax

l iab l l l ty  for  the years L979,  1980 and 1981 by inc luding as addi t ional  taxable

l -ncome the undist r ibuted income of  two Subchapter  S corporat ions owned sole ly

by  pe t i t l one r .

I I .  Whether  the expi rat ion of  the federal  s tatute of  l i rn i ta t lons prevents

New York State f rom assessing addi t ional  tax due.

FINDINGS OF FACT

1 .  O n  F e b r u a r !  9 , 1 9 8 3 ,  a  N o t i c e  o f  D e f i c i e n c y  w a s  i s s u e d  t o  p e t i t l o n e r '

Lawrence Doran,  asser t ing addi t ional  New York State personal  lncone tax for  the



-2 -

y e a r s  L 9 7 9 , 1 9 8 0  a n d  1 9 8 1  l n  t h e  a m o u n t  o f  $ 1 0 3 , 4 5 4 . 0 0 ,  p l u s  p e n a l t y  o f  $ 5 , 1 7 2 . 0 0

a n d  t n t e r e s t  o f  $ 2 3 , 9 0 0 . 9 1 ,  f o r  a  t o t a l  d u e  o f  $ 1 3 2 , 5 2 6 . 9 I .

2.  Pet i t ioner t lurely f i led State of New York resident income tax returns

for  the  taxab le  years  1979,1980 and 1981 repor t ing  taxab le  l -ncome o f  $13,337.00 ,

$ 3 1 , 4 3 7 . 0 0  a n d  $ 2 6 , L 7 4 . 0 0 ,  r e s p e c t i v e l y .  0 n  A p r i l  1 2 ,  1 9 8 4 ,  h e  f i l e d  a n

amended re tu rn  fo r  the  year  1980 repor t ing  a  taxab le  income o f  $18,415.00 .

3. Pet i t ioner is the 100 percent shareholder of two Subchapter S corporat ions:

Doran Service Stat lon, Inc. and Jolan Service Center,  Ltd. Audits of the two

corpora t ions  d isc losed unrepor ted  gross  sa les  by  each fo r  the  years  L979,  1980

and 1981.  These aud i t  resu l ts  were  used to  ad jus t  pe t i t loner rs  repor ted

taxable lncoue by treat ing the addit ional corporate income from unreported

sales as a construct lve dlvldend paid, or payable, to the pet i t ioner.  An

adjustment was also made for unreported interest income from savings accounts

fo r  the  year  1980.

4. At,  a pre-hearlng conference held before the Tax Appeals Bureau in the

Mineo la  D ls t r i c t  o f f i ce  on  December  30 ,  1983,  the  pe t i t loner  p rodueed add i t iona l

lnformation and records not previously avai lable to the auditor.  As a result ,

the Audit  Divis ion conceded that the net income of the two corporat lons should

be ad jus ted  and the  de f lc iency  aga ins t  the  pe t i t ioner  reduced to  $ i5 '926.00  p lus

pena l ty  and in te res t .

5 .  Pet i t ioner  agrees  w i th  the  aud i t  resu l ts ,  bu t  he  d isputes  the  Aud i t

Dlvis ionrs posit ion that any addit ional net i .ncome from the Subchapter S

corporat ions may be treated as a construct ive dividend payable to him as the

100 percent shareholder of the corporat ions. Pr inar l lyr  he contends that s ince

New York State did not recognize the Subchapter S corporat lon for f ranchise tax

purposes during the years in issue, i t  cannot assess personal income tax on the
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bas is  o f  a  pass- th rough f rom the  corpora t ion  to  the  ind lv idua l .  He asser ts  tha t

the Audit  Divis ion must perform a cost of  l iv ing analysis or net worth analysis

to determine whether or not he had addit ional unreported income for the years ln

issue.  In  add i t ion ,  he  argues  tha t  the  exp i ra t ion  o f  the  federa l  s ta tu te  o f

l in i tat ions precludes the St.ate from assessing addit ional income taxes predicated

upon what he perceives to be an adjusturent of his federal  gross income.

CONCLUSIONS OF LAW

A. That  under sect ion 612 of .  the Tax Law, New York adjusted gross income

means the federal  adjusted gross income as def ined ln the laws of  the Uni ted

S ta tes  f o r  t he  t axab le  yea r .  Pu rsuan t  t o  sec t i ons  1373 (a )  and  (b )  o f  t he

Internal  Revenue Code,  pet i t i .oner  was requi red to inc lude in h is  gross income

the undlst r ibuted income of  Doran Serv i .ce Stat ion,  Inc.  and Jolan Serv ice

Cen te r ,  L td .  Du r l ng  the  yea rs  i n  i ssue ,  sec t i on  612  a l l owed  no  nod i f l ca t l on  t o

exclude for  New York State purposes the undist r ibuted Subchapter  S i .ncome which

was inc ludib le for  federal  purposes.  A res identrs taxable income i .nc luded such

undist r lbuted prof l ts  even though those prof i ts  were a lso inc ludib le in  the tax

base of  the corporat ion (Mat ter  of  Marcus D.  and Lols B.  Grayck,  State Tax

Commiss lon ,  November  18 ,  1970 ) .  The re  i s  no  suppo r t  f o r  pe t i t i one r r s  con ten t i on

that  dur i .ng the years in  issue New York d id not  t reat  undi .s t r ibuted Subchapter  S

income as personal  income to a shareholder .  Moreover,  pet l t ioner  has not  met  h is

burden under sect ion 689(e)  of  the Tax Law of  prov ing that  the def ic lency asser ted

was  i nco r rec t .

B.  That  sect ion 683 of  the Tax Law provides,  in ter  a l ia '  that  any tax

under Ar t ic le  22 shaLL be assessed wi th ln three years af ter  the return ldas

f i led.  The Audi t  Div is ion fu l ly  courpl ied wi th th is  t ime l ln i ta t ion by lssuing

the  no t i ce  o f  de f i c i ency  ( sec t i on  681 (b )  o f  t he  Tax  Law) .  Whe the r  o r  no t  t he

federal  s tatute of  l i rn i ta t ions has run is  i r re levant  for  State purposes.



o f

9 ,

-4 -

Lawrence Doran is

1 9 8 3 ,  a s  n o d i f i e d

denied and che Not lce of

( see  F ind ing  o f  Fac t  "4 " ) ,  i s

C.  That  the  pe t i r ion

Defic iency lssued February

sus ta ined.

DATED: Albany, New York

.'1t{ n I ru86
STATE TAX COM},IISSION

PRESIDENT

COMMISSICINER


