
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the
o f

NLcolae & Anka

Pet i t lon

Dini AFFIDAVIT OF MAILING

for Redeterminat lon of a Def ic lency or Revision
of a Determlnatlon or Refund of NYS & NYC Income
under Art ic le (s) 22 & 30 of the Tax Law
for  the  Year  1980.

That deponent further says that the
herein and that the address set forth on
of  the  pe t l t ioner .

Tax

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connie Hagelund, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlsslon, that he/she ls over 18 years
of age, and that on the 27th day of March, 1986, he/she served the wlthin
notlce of decl-slon by certlfled rnail upon Nlcolae & Anka Dlni the petltioner in
the wlthln proceeding, by encloslng a true copy thereof l"n a securely sealed
postpald r^trapper addressed as f  ol lows:

Nlcolae & Anka Dinl
I  Bogardus Place / f7J
New York, NY 10040

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the exclusive care and custody of the United States Postal
Service wlthl"n the State of New York.

said addressee is the pet i t ioner
sald wrapper l"s the last known address

Sworn to before me thLs
27th day of March, 1986.

zed. to adnlnister
t to Tax Law sect



S T A T E  O F  N E W  Y O R K

Atf15fr I frt'f 9'6tlf 1l9Iz

March 27 ,  i986

Nlcolae & Anka Dlni
1 Bogardus Plaee /i7J
New York, NY 10040

Dear  Mr .  &  Mrs .  D in i :

Please take not lce of the decisLon of the State Tax Connl"ssion enclosed
herewlth.

You have now exhausted your right of review at the adnlnlstratlve level,
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceeding ln court  to
revLew an adverse decision by the State Tax Conmisslon may be instttuted only
under Art{cle 78 of the Clvll Practice Law and Ru1es, and must be comrnenced tn
the Supreme Court of the State of New York, Albany Countlr wlthln 4 months from
the da te  o f  th ls  no t lce .

Inquiries concernlng the computation of tax due or refund allowed l"n accordance
wLth thls declsion nay be addressed to:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Litigation Unlt
Bui ldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

TaxLng Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

NICOLAE DINI AND ANKA DINI

for Redeterminat ion of a Def ic lency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Tl . t le T of the Admlnistrat ive Code of the Clty
of New York for the Year 1980.

DECISION

Petl t ioners, Nlcolae Dini  and Anka Dini ,  l  Bogardus Place, Apt.  l f75, New

York, New York 10040, f l led a pet i t lon for redeterminat ion of a def lc iency or

for refund of New York State personal income tax under Art ic le 22 of the Tax

Law and New York CJ,ty personal income tax under Chapter 46, Ti t le T of the

Adminlstrat lve Code of the Clty of New York for the year 1980 (Fl le No. 47967).

A hearl"ng was held before James Hoefer,  I lear l-ng Off lcer,  at  the off ices of

the State Tax Coumission, Two World Trade Center,  New York'  New York, on

November  19 ,  1985 a t  3 :00  P.M.  Pet i t ioners  appeared pro  se .  The Aud i t  D lv is ion

appeared by  John P.  Dugan,  Esq.  ( I rw in  A .  Levy ,  Esq. ,  o f  counse l ) .

ISSUES

I .

I I .

the basis

Whether pet i . t ioners are l iable for the paynent of interest.

Whether pet i t ionersr l labl l i ty for the year 1980 may be recomputed on

of separate returns instead of on a joint  return basis.

FINDINGS OF FACT

1.  Pet i t ioners ,  on  Apr i l  11 ,  1981,  t i rne ly  f l led  a  jo ln t  New York  S ta te

and City income tax resident return for the year 1980. On said return, pet i -

t loners  repor ted  a  to ta l  New York  income o f  $17,950.00  and a  Federa l  ad jus ted

g r o s s  i n c o m e  o f  $ 4 6  1 2 7 3 . 0 0 .
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2. On May 31, 1983, the Audit  Di.v is lon tssued a Statement of

Changes to pet i t loners which contained the fol lowlng explanat ion:

"As a New York State resl.dent you are taxable on l.ncome
from al l  sources, whether l t  is earned fron within or wlthout
York  S ta t ,e .

Audit

received
New

Based on thls (sic) New York Stat,e Tax Law, and a ver i f icat ion
from the Federal Government on your total earnlngs for 1980, Ite have
recomputed your 1980 New York State income tax l iabi l i ty.r l

The Audlt  Divis lon recomputed pet i t ioners'  1980 l tabi l i ty by lncreaslng

reported total  New York income to $46,273.00, the amount of pet i t ionersr

reported Federal  adjusted gross lncome.

3. Based on the aforementioned Statement of Audit  Changes, the Audit

D iv ls ion ,  on  Septeuber  1 ,  1983,  i ssued a  Not ice  o f  Def lc iency  ( "Not ice t t )  to

pet i t ioners for the year 1980. Sald Not ice asserted addit lonal New York State

and C i ty  persona l  lncome tax  due o f  $4 ,253.65 ,  p lus  in te res t  o f  $1 ,148.87 ,  fo r

a  to ta l  due o f  $5 ,402.52 .  The Not ice  a lso  a l lowed pe t i t ioners  c red i - t  fo r  a

p a y m e n t  o f  $ 4 , 2 5 3 . 6 5 , l e a v i n g  o n l y  t h e  i n t e r e s t  o f  $ 1 , 1 4 8 . 8 7  a s  a  b a l a n c e  d u e .

4. Pet i t ioners do not dispute that the Audit  Divls ion correct ly computed

total  New York income to be $46,273.00; however,  they maintain that this f igure

was adequately disclosed on their return and that it should not have Eaken the

Audit  Divis ion approximately two and one-half  years afcer their  return was

f i led to issue the Not lce of Def ic iency. Pet l t ioners bel ieve that they should

not be l iable for the paymenc of interest due to the Audit  Dlvis ionrs delay in

the  issuance o f  the  Not ice  o f  Def ic iency .

5. Pet i t ioners also argue rhat their  1980 l iabl l i ty should be recomputed

on a separate return basis inst,ead of on the basis of a joint  return. Pet i t loners'

total  New York income and Eaxable lncome' recomPuted on the basis of separate

returns, is shown in the fol lowi,ng table:
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Total New York lncome
Less: New York deduct ion

New York exemption
New York taxable income

Husband

$28 ,840 .31
(2 ,918 .00 )

(7s0 .00 )
$25  , L7  2 .3L

Wife

$17 ,433 .10
-0-
(7so.  oo)

$  16 ,683 .  1o

CONCLUSIONS OF LAI^I

A. That there ls no provisl.on in the Tax Law or Admlnistrattve Code of

the Clty of New York which perni ts interest charges to be walved, abated or

cancel led. Accordingly,  pet i t ioners are l iable for the paynent of interest.

B. That pet i t , loners are ent i t led to change their  elect lon from a jolnt

return to that. of separate returns (Matter of Lamonte Kennedy and Valerle Kennedy,

State Tax Comm., January 9, 1981 and Matter of Peter W. Llu and Lydia W. Llu'

S ta te  Tax  Coum. ,  November  27 ,  1981) .  Accord ing ly ,  the  Aud i t  D iv ls ion  is

directed to recompute pet i t ionersr 1980 New York St,ate and City personal income

tax l iabi l i t ies using the taxable incomes set forth in Fl"ndlng of Fact f '5rr ,

supra.

C. That the petition of Nl-colae Dini and Anka Dlni ls granted to

extent l "ndlcated in Conclusions of Law "B",  rys; and that,  except as

granted'  the pet i t lon is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

MAR 2 7 19S6

the

so

PRESIDENT


