
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter

Thomas M. &

of  the Pet i t ion
o f

Wendy Dial AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Incone
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r s  i 9 8 0  &  1 9 8 1 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she ls over 18 years
of age, and that on the 28th d.ay of Apri l ,  1986, he/she served the wlthin
not ice of Decision by cert i f ied mai l  upon Thomas M. & Wendy Dial  the pet i t ioner
in the withln proceeding, by encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Thomas M. & Wendy Dial
301 Van ida  Dr .
Camll lus, NY 13031

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
28 th  day  o f  Apr i l ,  1986.

that  the saLd addressee is  the pet i t ioner
for th on sald wrapper is  the last  known address

to adminis ter
Tax Law sect

aths



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Apr t l  28 ,  1986

Thomas M. & Wendy Dial
301 Vanida Dr.
Camll lus, NY 13031

Dear  Mr .  &  Mrs .  D la l :

Please take not ice of the Declslon of the State Tax Cornmlsslon enclosed
herewith.

You have now exhausted your rlght of review at the adninlstratlve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng ln court  to revlew an
adverse declslon by the State Tax Conmisslon may be inst i tuted only under
Art ic le 78 of the Civl1 Pract ice Law and Rules, and must be co--enced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months frorn the
date of this not lce.

Inquirtes concernl"ng the computatlon of tax due or refund allowed in accordance
with thls decislon may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatton Bureau
Assessment Revlew Unlt
Bui lding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

THOMAS M. DIAL and I{ENDY DIAL

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Years 1980 and 1981.

DECISION

Peti t ioners, Thomas and Wendy Dial ,  301 Vanida Drive, Carni l lus'  New York

13031, f l led a pet i t lon for redeterminat ion of a def lc iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the years 1980 and 1981

(F i le  Nos.  53556 and 59660) .

A hearing was held before Arthur Bray, Hearlng Off icer,  at  the off ices of

the State Tax Commission, 333 East Washington Street,  Syracuse, New York on

December  4 ,  1985 a t  9 :15  A.M.  Pet i t ioners  appeared by  Thomas M.  D ia l ,  Pggg.

The Audit  Divis ion appeared by John P. Dugan, Esq. (James Del la Porta'  Esq. '  of

counsel)  .

ISSUE

Whether pet i t ioner  is  ent i t led to ut i l ize lncome averaging to detern ine

his New York State taxable income.

FINDINGS OF FACT

1. Pet i t ioners, Thomas M. Dial  and Wendy Dial ,  f i led a joint  New York

State Income Tax Resident Return for the year 1980. On this return'  pet i t ioners

reported that the federal amount of their rtrages and interest income totalled

$33r035.08 .  However ,  u t i l i z ing  Federa l -  Schedu le  G ( Incone Averag lng) ,

pet i t ioners claimed an adjustment to income and reported that their  total  New

York income nas $I91224.00. They cornputed their  tax due accordingly.  On the
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basls of thls return, pet i t loners recelved a refund of New York State personal

lncome tax.

2. Pet i t ioners f l led a jolnt  New York State Resident Income Tax Return

for the year 1981. 0n this return, pet i t loners reported that the federal

amount of theLr wages was $40,434.90. However,  ut l lLzlng Federal  Schedule G

(Incone Averaglng),  pet l t ioners clalned an adJustment to income and reported

that thelr  total  New York Lncome was $18,5L3.28. On the basls of this return

pet i t ioners recelved a refund of New York State personal lncome tax.

3. On May 18, 1984, the Audit  Divls lon lssued a Not ice of Def lc lency to

pet i t ioners assert ing a def icLency of personal lncome tax for the year 1980 in the

amount  o f  $1 ,526.71  p lus  in te res t  o f  $571.03  fo r  a  to ta l  anount  due o f  $2 ,097.74 .

On March 25, 1985 the Audlt  Divls ion lssued a Not lce of Def lc lency to pet l t toners

assert ing a def ic lency of personal lncome tax for the year 1981 ln the amount

of $2,214.73 plus interest ln the amount of $784.25 tot a total  amount due of

$2 ,998.98 .  To  the  ex ten t  a t  i ssue here ln ,  the  no t lces  o f  de f lc iency  l te re

premlsed upon the Audit  Divls lon's posit lon that there ls no provlslon in the

New York State Tax Law which permits income averaglng and that the startlng polnt

for computing New York State tax l labi l l ty is federal  adJusted gross Lncome.

4. In 1979 pet i t loner c€rme to New York State from GeorgLa. His f i rst

experlence in preparing a state income tax return rdas ln 1980 because Georgia

did not have an income tax at the t lme he lef t .  Slnce pet i t loner prepared hls

own tax returns, he went to the Syracuse office of the New York State Department

of Taxation and Finance to inquire whether lncome averaging was permlssible.

Mr. Dial was advlsed that there was a New York State adjustment for lncome

averaging. He then followed the instructions given to hlm in preparlng hls

tncome tax returns for 1980 and 1981.
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5. At the hearing, Mr. DiaL argued that the asserted def ic iency of

personal income tax should be cancel led because: Department of Taxat ion and

Finance eurployees are not aware that income averaging is not permlssible for

New York State income tax purposes; because New York State does not provide

literature stating that income averaging is not available; and because New York

State accepted the return as f i l -ed and rnal led a refund. Mr. DlaL also argued

that the i-ncome tax returns should have been returned to him as incomplete and

that interest should not have been included tn the proposed def ic iency.

CONCLUSIONS OF LAW

A. That Tax Law $6I2(a) provides that the New York State adjusted gross

income of a resident individual is hls federal  adjusted gross income with

certain modif icat ions not relevant herein.

B. That the New York State Tax Law does not contain a provisl-on authorlzLng

the use of income averaging in computing the personal lncome tax due.

C. That pet i t ioner has not presented any basis to cancel or rnodify the

notLces  o f  de f ic iency  da ted  May 18 ,  1984 and March  25 ,  1985.

D. That the pet i t ion of Thomas M. Dial  and Wendy Dial  is denied and the

not ices of  def ic iency are susta ined.

DATED: Albany, New York

APR 2 81986
STATE TAX COI"IMISSION

PRESIDENT


