
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petltion
o f

Deut,sche Bank Capltal Corp.

for Redeterml"natlon of a Deflclency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law and Chapter 46, Tltle T of the
Adnlnistratlve Code of the Clty of New York for
the  Year  1983.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ts an employee of the State Tax Commlssion, that he/she l"s over 18 years
of ager and that on the 7th day of October,  1986, he/she served the wlthln
notice of Decl"slon by certLfled mall upon Deutsche Bank Capltal Corp. the
petitloner ln the wlthin proceedlng, by encloslng a true coPy thereof ln a
securely sealed postpald wrapper addressed as follows:

Deutsche Bank Capltal  Corp.
40 Wal l  Street
New York, NY 10005

and by deposLtLng same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Servlce wl"thln the Stat,e of New York.

That deponent further says that the sald addressee ls the petitloner
hereln and that, the address set forth on sald nrapper ls the last known address
of the pet i t loner.

sworn to before ne this
7 th  day  o f  October ,  1986.

Authorized to adninlster oaths
pursuant to Tax Law section I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Deutsche Bank Capital  Corp.

for Redetermlnation of a Deficl"ency or for
Refund of Personal Income Tax under Article 22
of the Tax Law and Chapter 46' Tl"tle T of the
Adminlstrat,ive Code of the Clty of New York for
the  Year  1983.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

DavLd Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax CornmissLon, that he/she is over 18 years
of age, and that on the 7th day of October,  1986, he served the wlthln not ice
of Declsion by cert l f led mal l  upon Jane t larr ls, . the representat l"ve of che
petitloner in the wlthin proceeding, by encl-oslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Jane Harris
Deutsche Bank Capltal  Corp.
40  Wal l  S t .
New York, NY 10005

and by deposlting same enclosed in a postpaid properly addressed wraPper ln a
post offlce under the exclusive care and custody of the United States Postal
ServLce wlchin the State of New York.

That deponent further says that the sal"d addressee is the representatlve
of the petlt,loner herein and that the address set forth on saLd wrapper ls the
last known address of the representat,lve of the petitioner.

Sworn to before me thts
7 th  day  o f  oc tober ,  1986.

pursuant to Tax Law sectlon L74
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October  7,  1986

Deutsche Bank Capltal  Corp.
40 hral l  Street
New York, NY 10005

Gentlemen:

Please take notlce of the Declslon of the State Tax Conmlsslon enclosed
herewlth.

You have now exhausted your right of review at the adninlstrative leveL.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chaptet 46, Tl t1e T of the
Adnlnlstrative Code of the Clty of New York, a proceedlng in court to revlew an
adverse decision by the State Tax Co'nLssion may be Lnst i tuted only under
Artlcle 78 of the Clvll Practice Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths fron the
date of thls nocice.

Inqulrles concerning the computatlon of tax due or refund allowed tn accordance
wlth thls declston nay be addressed to:

NYS Dept. Taxatlon and FLnance
AudLt Evaluatlon Bureau
Assessment Revl"ew Unl-t
Bul ldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COM}IISSION

Taxl.ng Bureauts Representat lve

Petl t lonert  s Representat lve:
Jane Harrts
Deutsche Bank Capltal  Corp.
40  Wal l  S t .
New York, NY 10005



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DEUTSCHE BANK CAPITAL CORPOMTION

for Redeterninat ion of a Def lcLency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law and Chapter 46, Title T of the
Administrat ive Code of the City of New York for
the Perlod January 1, 1983 through Januar!  7,
1 9 8 3 .

Whether pet i t ioner  is  l iab le for  the

basis of  a l leged late payment  of  New York

wirhheld.

Peti t ioner,  Deutsche Bank Capital  Corporat ion ( formerly At lant ic Capltal

Corp . ) ,  40  Wal l  S t ree t ,  New York ,  New York  10005,  f i led  a  pe t i t lon  fo r  redeter -

minat ion of a def ic iency or for refund of personal income tax under Art lcLe 22

of the Tax Law and Chapter 46, Title T of the Adnlnlstrative Code of the City

of New York for the period January l ,  1983 through Januar!  7,  1983 (Fi le No.

55300)  .

A hearing was held before James Hoefer,  I lear ing Off icer,  at  the off lces of

the State Tax Commission, Two World Trade Center,  New York, New York, on

December  4 ,  1985 a t  10 :00  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by  February  18 ,

1986. Pet i t ioner appeared by Jane Harr is,  i ts personnel manager.  The Audit

Dlvis ion appeared by John P. Dugan, Esq. ( Irwln A. Levyr Esq.,  of  counsel) .

ISSUE

payment of interest

State and New York

DECISION

assessed on the

Citv income tax
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FINDINGS OF FACT

1. On March 21, 1983, At lant ic Capital  Corporat ion (now known as Deutsche

Bank Capital  Corporat ion) hrrote to the Processing Unit  of  the New York State

Departuent of Taxat ion and Flnance (hereinafter ' fDepartment ' r)  indicat ing that:

"Enc losed p lease f ind  two checks  to ta l l ing  $73r370.38 ,  wh ich  were
original ly sent to your N.Y. City Processing Unlt  on JanuarY 10,
1983,  to  cover  tax  per iod  I / l /83  -  L /7  183.  P lease no te  tha t  o f  the
to ta l  amount ,  $61,581.23  covers  N.Y.  S ta te  Tax  w i thhe ld ,  and
$ 11 ,  789 .  15 should cover the ci ty tax \ i r i thheld.

Since the origlnal checks remain outstanding on our books, and have
not been received by our bank, we have stopped payment on them and
are issuing new ones. I am enclosing herewith a copy of the original-
checks and quarter-monthly statement as conflrmation of our orlginal
submission.

Inasmuch as the orlginal checks were sent in a pre-labelled envelope
with our return address (pre-pr inted),  r /e are wondering i f  these
checks  were  no t  los t  o r  mlsp laced in  one o f  your  o f f i ces . . . t ' .

2.  Pet i t ionerrs quarter-nonthly enployerrs return of tax withheLd for the

period January 1, 1983 through January 7, 1983 was required

paid on or before January 12, 1983. The Department has no

to  be f i led and

record of havlng

received the quarter-monthly return and the two checks which were mailed by

pet i t loner on January 10, 1983, nor were said return and checks ever returned

by the United Stat.es Postal  Service to pet i t ioner.  The Departuent did receive

the two checks and the copy of the quarter-monthly return whlch were enclosed

wi th  pe t i t i .oner ts  le t te r  da ted  March  21 ,  1983.

3. 0n Apri l  13, 1983, the Department issued a Not ice and Demand for

Payment of New York State and/or New York City Wtthholdlng Tax Due ("notLce")

to pet i t loner.  Sald not ice, which encompassed the period January 1, 1983

through January 7, 1983, assessed an amount due of $13r1L7.90. Sald amount due

was computed in the following
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Tax r4rithheld
Penal ty
In te res t
Tota l
Anount pald
Amount due

$73 ,370 .38
I  1  , 005  . 55
2 ,L I z .34

F867d8-7E'
73 ,370 .  38

$13 ,  1  17  . 90

4. The penalty asserted due in the not ice dated Apri l  13'  1983 was waived

by the State Tax Conmisslon and the only l tem left  ln dlspute is the tnterest

charge o f  $2rL12.34 .  Sa ld  in te res t  charge hras  pa id  pursuant  to  pe t i t ioner rs

check dated September 6, 1983. In this proceeding pet i t ioner seeks a refund of

the $2,IL2.34 on the grounds that i t  t i rnely prepared and mai led the quarter-

nonthly return in question with ful-l- renittance and that the return and Paynent

were lost ei ther by the United States Post Off ice or by the Department.

5. On January 10, 1983, pet i t ionerts personnel manager,  Jane Harr ls '

prepared the quarter-monthly return tn quest ion and enclosed said return'

together with two checks in full- payment of the tax due, in an envelope properly

addressed to  "Process ing  Un i t ,  P .O.  Box  2110,  New York ,  New York  10008. "  The

envelope also contained pet i t ionerrs return address. Ms. Harr l -s,  on January 10,

1983, personal ly del ivered the envelope to pet l t ionerts mai l  room where the

proper post,age was aff ixed to said envelope. The envelope lras thereafter l -ef t

in the mail room to be taken bv one of the mail room attendants to the Post

Off ice. I t  was pet l t loner '"  p.o""aure and pract ice to have i ts mal l  taken to

the Post, Office twice a day. The envelope containing the quarter-nnonthly

return and remit tance was sent via ordinarv f i rst  c lass mai l .

CONCLUSIONS OF LA!il

A. That the personal income tax imposed by Chapter 46, Tl t le T of the

Adninistrative Code of the City of New York is by its own terms tied lnto and

contains essent ial ly the same provisions as Art ic le 22 of the Tax Law. Therefore,

in addressing the issue presented herein, unless otherwlse specLf ied'  al l
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references to part icul-ar sect ions of Art lc le 22 shaLl be deemed references

(though uncited) to the corresponding sect ions of Chapter 46, Ti t le T.

B. That pursuant to sect ion 674(a) (4) of  the Tax Law, pet i t ioner was

rr. . . required to f i le a return and pay the tax quarter-monthly,  within three

bank ing  days . . . t t .  In  the  ins tan t  mat te r ,  pe t i t ioner rs  re tu rn  fo r  the  per lod

ending on January 7, 1983 was required to be filed and the tax pald on or

before January 12, 1983.

C. That Tax Law sect lon 691(a) provldes, in pert inent part :

"Tinely nai l lng. --  I f  any return'  . . .  or any payment required
to be made, within a prescr ibed period or on or before a prescrtbed
date under authori ty of any provision of this art ic le is,  af ter such
period or such date, del ivered by United States maLl to the tax
comuission, bureau, otf ice, ot f icer or person with which or wlth whom
such document is required to be filed, or to which or to whom such
payment is required to be made, the date of the Unlted States postmark
stamped on the envelope shall be deened to be the date of 9@,.

If any document or payment is sent by United States registered
maLl,  such registrat ion shal l  be pr lma facie evidence that such
document or pa)rment was delivered to the tax conmlssLon, bureau'
off ice, of f icer or person to wtr ich or to whom addressed. To the
extent that the tax commission shal l  prescr ibe by regulat ion, cert i -
f ied rnai l  may be used ln l ieu of registered urai l  under this sect ion."
(Ernphasis suppl ied.)

In order to be considered t imely,  a tr i thholding tax return requlred by sect ion

674 nust be actual ly del lvered to the Department on or before the date prescr lbed

for f i l ingr or i t  rnust be del ivered to the Department in an envelope bearing a

United States postmark on or before such date. Where the return is sent via

reglstered mai l ,  the reglstrat ion const i tutes pr ima facle evl-dence of del ivery.

These rules apply with equal force to payments of personal income tax; the

references in sect ion 691(a) to I 'pa5rment" were added by the Laws of 797I,

Chapter  157.
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D. That pet i tLoner did not meet i ts burden of proof to establ ish t inel-y

paynent of the withholding taxes involved herein. Petitioner admlttedly did

not ut i l ize registered or cert i f ied mai l  to remlt  i ts payment.  Proof of

nai l lng by regular mai l  does not sat isfy the requirement of proving del ivery of

the payment to the Department. (See Matter of The Mutual Life Insurance Companv

of  New York ,  S ta te  Tax  Comm. ,  Ju ly  3 ,  1986,  ,

State Tax Conm., September 28, 1983 and '

S ta te  Tax  Conm. ,  September  28 ,  1983. )

E. That sect ion 684 of the Tax Law, in pert inent part ,  provides for the

assessment of interest i f  "any amount of income tax is not paid on or before

the  las t  da te  p rescr ibed in  th is  a r t l c le  (Ar t i c le  22)  fo r  payment . . . " .  S ince

pet i t lonerts payment was not del ivered on or before the due date (January 12,

1983) ,  the  Aud l t  D lv ls ion  has  proper ly  assessed ln te res t  o f  $2 ' I I2 .34 .

F. That the pet l t ion for refund of Deutsche Bank Capital  Corporat ion is

denied in  i ts  ent i rety .

DATED: Albany, New York

ocT 0 71e80
STATE TAX COMMISSION

-i?&fu
PRESIDENT

uN------------\


