
STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter

Mlchael & Grace

of the Pet l t lon
o f
D ' A n g e l o  ( d e c ' d ) AFFIDAVIT OF MAILING

for Redetermlnat ion of a Def lc iency or Revlslon
of a Determi,natlon or Refund of Personal Income
under Art ic le(s) 22 & 23 of the Tax Law
for the Years I979-L98L.

State of New York :
s s .  :

County of Albany .

Davld Parchuck/Connie Hagelund, belng duly sworn, deposes and says that
he/she ls an ernployee of the State Tax Conmission, that he/she ls over 18 years
of age, and that on the 27th day of March, 1986, he/she served the wlthln
not l-ce of declslon by cert i f led nai l  upon Michael & Grace DtAngelo (decrd) the
pet l t ioner ln che withln proceeding, bI enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Mlchae l  &  Grace DrAnge lo  (decrd)
254 Park Ave.
E.  Whl te  P la lns ,  NY 10604

and by deposlt lng s€rme enclosed in a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted Staces Post,al
Servlce wlthln the State of New York.

& UBT

That deponent further says that the
herein and that, the address set forth on
of  the  peEi t ioner .

said addressee ls  the pet i t ioner
sald wrapper ls the last known address

to before me thls
day of l larch, 1986.



STATE OF
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NEW YORK

COMMISSION

In the Matter

l"llchael & Grace

of the Pet l t ion
o f
DrAnge lo  (dec 'd ) AFFIDAVIT OF MAILING

for Redetermlnat ion of a Def lc lency or Revislon
of a Determinatlon or Refund of Personal Income
under Art ic le(s) 22 & 23 of the Tax Law
f o r  t h e  Y e a r s  1 9 7 9 - 1 9 8 1 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commlsslon, chat he/she ls over 18 years
of age, and that on the 27th day of March, 1986, he/she served the wLthin
not ice of decision by certLf ied mal l  upon Raymond P. Llverzani '  the
representat ive of the pet i t ioner in the wlthin proceedlng, by enclosing a true
copy thereof in a securely sealed postpald wrapper addressed as fol lows:

Raynond P. Liverzanl
22I East Hartsdale Ave.
Har tsda le ,  NY 10530

and by deposlt ing same enclosed in a postpald properly addressed wrapper ln a
post off lce under the exclusive care and cust,ody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee 1s the representative
of the pett t loner hereln and that the address set forth on sald wrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27th day of March, 1986.

& UBT

to administer
Tax Law sect i



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I d  Y O R K  L 2 2 2 7

Matc}r 27, 1986

Ml-chael & Grace
254 Park Ave.
E. ! i lht te Plains,

D?Ange lo  (dec fd )

NY 10604

Dear  Mrs .  DrAnge lo :

Please take not lce of the declsion of the Stace Tax Conmlsslon enclosed
herewith.

You have now exhausted your right of revl-ew at the adminlstrat,lve Ievel.
Pursuant to sect lon(s) 690 & 722 of the Tax Law, a proceedlng ln court  to
revlew an adverse decision by the State Tax Conrnission may be lnstltuted only
under Artlcle 78 of the Civl1 Practice Law and Rules, and uust be cormenced ln
the Supreme Court of the State of New York, Albany Countlr within 4 months fron
the date of thls not lce.

Inquiries concernlng the eomputatlon of tax due or refund allowed ln accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unit
But ldlng /19, State Canpus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureau I s Representat,lve

Peti t ioner I  s RepresentatLve:
Raynond P. Llverzanl
22L East Hartsdale Ave.
Har tsda le ,  NY 10530

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

MICHAEL D'ANGELO (DECEASED)

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and, 23 of the
Tax Law fo r  the  Years  1979,  1980 and 1981.

DECISION

Pet i t ioner ,  Michael  DrAngelo (deceased),  254 Park Avenue,  East  Whi te

Pla ins,  New York 10604,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or

for  refund of  personal  lncome and unincorporated business taxes under Ar t lc les

2 2  a n d , 2 3  o f  t h e  T a x  L a w  f o r  t h e  y e a r s  1 9 7 9 , 1 9 8 0  a n d  1 9 B l  ( F i l e  N o .  4 6 4 1 7 ) .

A hear ing was held before James Hoefer ,  Hear ing Of f icer '  a t  the of f ices of

the State Tax Conmission,  Two Wor ld Trade Center ,  New York,  New York,  on

Sep tember  12 ,  1985  a t  1 :15  P .M.  Pe t l - t i one r  appea red  by  Raymond  P .  L i ve rzan i ,

C.P.A.  The Audi t  Div is ion appeared by John P.  Dugan,  Esq.  ( I rwin A.  Levy,

E s q .  r  o f  c o u n s e l ) .

ISSUE

Whether i t  was proper for the Audit  Divis ion to increase pet i t ionerfs

reported net income for personal Lncome and unincorporated business tax purposes

based upon the results of a sales tax audit .

FINDINGS OF FACT

1.  Pet i t ioner ,  M i ,chae l  DrAnge lo  (deceased) ,  and h is  spouse '  Grace DrAnge lo ,

t lnely f i led joJ-nt New York State income tax resident returns for the years

L979 and 1980. For the year 1981, Mlchael D'Angelo and Grace D'Angelo t iuely

f i led separate New York State income tax returns. The pr irnary source of income
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reported on al l  three returns in quest ion was generated from the operat ion of a

retai l  l lquor store known as Lexington Llquor Store (hereinafter I ' the l iquor

s to re" ) .  The ne t  p ro f i t  rea l i zed  f rom the  l iquor  s to re  to ta l led  $201430.27  fo r

1 9 7 9 ,  $ 2 0 , 1 8 9 . 0 7  f o r  1 9 8 0  a n d  $ 3 0 , 0 9 4 . 4 5  f . o r  1 9 8 1 .  O n e - h a l f  o f  t h e  l i q u o r

s to rers  ne t  p ro f l t  fo r  19Bl  was  repor ted  on  Michae l  D 'Ange lo 's  separa te  re tu rn ,

whi le the other half  was reported by Grace DtAngelo on her separate return. In

addlt ion to his personal income tax returns, pet i t ioner Michael DfAngelo f l led

unincorporated business tax returns for 1979 and 1980, report lng thereon the

net prof i t  generated from his operat ion of the l iquor store. No unincorporated

bus iness  tax  re tu rn  was requ i red  to  be  f i led  fo r  the  year  1981.

2 .  Pr io r  to  h is  death  on  May 10 ,  1981,  Michae l  DtAnge lo  owned and opera ted

the l iquor store as a sole proprietor.  After his death, Grace DrAngelo took

over the operat ion of said l iquor store and, l ike her husband, conducted

bus iness  as  a  so le  p ropr ie to r .

3. In the lat ter part  of  1981, the Audit  Divis ion, through the sales tax

audit  sect ion of i ts l , t rhi te Plalns Distr ict  Off ice, conducted a f ie ld audlt  of

the l iquor store to determine l f  the proper amount of sales tax was reported

and remitted. The sales tax audlt was conducted usl"ng a purchase markup

anal-ysis,  however,  the reason for the Audit  Divis ionfs resort  to external

indices is unknovrn. The purchase markup analysi-s initially resulted in the

asser t ion  o f  add i t lona l  taxab le  sa les  o f  $S9,100.27  fo r  the  per iod  Septernber  1 ,

1978 th rough August  31 ,  1981.  To  de termine add i t iona l  taxab le  sa les  o f  $53, I00 .27 ,

the Audit  Divis ion marked up wine purchases 53.014 percent,  whi le I lquor

purchases were marked up 17.080 percent.  The markup on wlne was subsequent ly

reduced to  47 .817 percent ,  thus  reduc lng  add i t iona l  taxab le  sa les  to  $43,821.18 .

The sa les  tax  aud i t  resu l ted  in  add i t lona l  sa les  tax  due o f  $2 ,191.06  p1-us
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interest and, because of the relat ively sma1l amount of tax due, Grace DrAngelo

ult imately consented to the assessment.  Mrs. DrAngelo was not informed at any

point in the course of the sales tax audit that the results rnrould or rnight be

employed to determine personal income and unincorporated business tax def ic iencies.

4. After Grace DrAngelo consented to the results of the sales tax audit '

said results were forwarded to the income tax audit  sect lon in the White Plai-ns

Distr ict  Off ice. An lncome tax f ie ld audit  was subsequent ly commenced and the

lncorne tax auditor assigned to the case performed a cash aval labi lLty analysis

to ver i fy the accuracy of reported net lncome for the year 1980. Said cash

availability analysis resulted in an understatement of net income for 1980 ln

the amount of $731.00. Since the sales tax audit  f lndings produced a signi f i -

cant ly higher adjustment than the cash aval labi l i ty analysls,  the income tax

auditor elected to ut i l ize the sales tax adjustments as a basis for recomputing

pet i t ioner 's personal income and unincorporated buslness tax l labi l l t ies.

5. In order to make the sales tax audit  adjustments appl icable for

personal income and unincorporated business tax purposes, the income tax

auditor made the fol lowing determlnat ions:

( i )  that the increase i .n gross sales of $43,82L.18 determined pursuant

to the sales tax purchase markup analysis resulted in addlt lonal net

income for personal incone and unincorporated business tax purposes of

$ 4 3 , 8 2 1 . 1 8 ;  a n d

(i i )  that s lnce the sales tax audlt  encompassed the period Septenber 1,

1978 th rough August  31 ,  1981,  the  add i t iona l  income o f  $43,821.18  was
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apport ioned ro the calendar years lg78L, Ig7g, 1980 and 19Bl ln the suns

o f .  $ 4 , 2 2 9 . 5 3 ,  $ 1 3 , 6 8 6 . 4 5 ,  $ 1 5 , 6 2 1 . 6 5  a n d  $ 1 0 , 2 8 3 . 5 5 ,  r e s p e c t l v e l y .

6. On December 15, 1982, the Audit  Divi-s lon issued three statements of

aud i t  changes to  pe t l t ioner  fo r  the  years  L979,1980 and 1981.  On two o f  the

statements of audit  changesr the Audit  Divls ion proposed to increase reported

income for personal lncome and unlncorporated business tax purposes by $14r486.45

for  1979 and by  $16,456.01  fo r  1980.  Sa id  inc reases  were  computed as  fo l l -ows:

1979 1980

$ 1 3 , 6 8 6 . 6 5  $ 1 5 , 6 2 1 . 6 5
800 .00

$14 ,486 .65

On the third statement of audit  changes, the Audit  Divis ion proposed,

i -n te r  a I ia ,  to  inc rease Mr .  DtAnge lo 's  repor ted  income fo r  1981 by  $10r283.55

for addit ional income per the sales tax audit  and also by $gOO.00 for dlsal lowed

insurance expenses. The Audit  Divis lon also asserted that r ' IS] ince Schedule C

income (for 1981) is not a partnership the al locat lon between husband and wife

is  d isa l lowed. "  The Aud l t  D iv is ion  recomputed Mr .  and Mrs .  DfAnge lors  1981

personal income tax l iabt l i ty on a joint  return basl-s rather than on a separate

return basis since recomputat ion in this manner produced a lower tax due.

7. Based on the aforementioned three (3) statements of audlt  changes, the

Aud i t  D iv is ion ,  on  Apr i l  11 ,  1983,  i ssued two (2 )  no t ices  o f  de f ic iency  to

The calendar year
th ree  year  s ta tu te
income tax audit .

Addi t ional  income per  sales tax audi t
Disal lowed insurance expenses as personal
Net  increases

8 3 4 . 3 6

1978 is not at  issue in this proceeding as the general
of l i rni tat ions had expired before complet lon of the
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Michae l  D 'Ange lo  (deceased )2 .  One  No t i ce  o f  De f i c i ency  was  fo r  t he  yea rs  l g7g ,

1980  and  1981  and  asse r ted  add i t i ona l  pe rsona l  l ncome tax  due  o f  $6 ,624 .623 ,

L
p lus  pena l ty -  o f  $132.48  and in te res t  o f  $ I ,509.64 ,  fo r  a  to ta l  a l leged ly  due

of  $9 ,266.74 .  The second Not ice  o f  Def ic iency  was fo r  the  years  1979 and 1980

and asser ted  add i t lona l  un incorpora ted  bus iness  tax  due o f  $1 ,266.39 ,  p lus

i n t e r e s t  o f  $ 3 2 0 . 8 2 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 1 , 5 8 7 . 2 1 .

B. I t  is pet i t ioner 's posi t ion that the sales tax audit  f indings were

erroneous for a number of reasons. First ,  i t  has been establ lshed that there

was an lncrease ln lnventory of $101694.17 fron January 1, L979 to Decernber 3l '

1981 and that sald inventorv lncrease was not considered l-n the sales tax

audit .  Pet i t ioner further argued that the use of the test per iod September,

October and November of 1979 to determine the percentage of l iquor purchases to

total  purchases and the percentage of wine purchases to total  purchases and the

Although jo int  personal  income tax returns were f l led for  1979 and 1980
and the DrAngelos '  1981 personal  income tax l lab i l i ty  was recomputed on a
jo int  return basis ,  the record does not  d isc lose why the not ice of
def ic iency asser t ing personal  lncome tax due was issued sole ly  to Michael
D t A n g e l o  ( d e c e a s e d ) .

The  tax  due  o f  $6 ,624 .62was  compu ted  g i v i ng  Mr .  D tAnge lo  c red i t  f o r  an
ove rpaymen t  o f  $748 .74  d :ue  Mrs .  D rAnge lo  f o r  t he  yea r  1981 .  The  $748 .74
overpayment  due Mrs.  DfAngelo was caused by the Audi t  Div is ionfs
recomputat ion of  the DrAngelos '  tgBl  personal  income tax l iab i l i ty  on a
jo in t  r e tu rn  bas i s .  (See  F ind ing  o f  Fac t  t t 6 " ,  sup ra . )

I t  is  unclear  exact ly  what  penal ty  was being asser ted due.  Moreover,  no
penal ty  was asser ted due in any of  the three (3)  under ly ing statements of
audi t  changes and the narrat ive por t ion of  the f ie ld audi t  repor t
ind icated that  r rNo penal t ies were asser ted.r t  Fur thermore,  the returns in
quest ion were a l l  t imely f i led and pet i t ioner  a l -so made payments in to an
est imated tax account  for  each year  at  issue ln amounts suf f ic lent  to
avoid the Tax Law $685(c)  penal ty .  F inal ly ,  there has been no asser t ion
of  negl igence or  f raud.
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use of the month of October, 198I to determlne markup percentages \ras inappro-

pr iate since these months r ,rere too close to the hol iday season and therefore

produced a distorted result .  Final ly,  pet i t ionerts cert i f ied publ ic accountant

performed his or^m markup test for wine and llquor and concluded that wine was

naarked up approxinately 43 percent and that the liquor markup was approxlmately

15 percent .

9. Pet i t ioner agrees to the adjustment which disal lowed certain lnsurance

expenses as personal.  The disal lowed insurance expenses total led $800.00 for

1 9 7 9 '  $ 8 3 4 . 3 6  f o r  1 9 8 0  a n d  $ 8 0 0 . 0 0  f o r  1 9 8 1 .

CONCLUSIONS OF LAW

A. That l t  is proper to use a purchase markup analysis to reconstruct a

taxpayerrs net income for income tax purposes (Matter of  Wil l lan T. Kel ly,

S ta te  Tax  Courn . ,  Decenber  31 ,  1984) .  However ,  l -n  the  lns tan t  mat te r ,  pe t i t ioner

has presented suff ic ient evidence which would tend to show that there were

errors in the sales tax audit  (e.g. fai lure to consider an inventory increase;

the existence of lower markup percentages on wine and l iquor;  and the use of

tes t  per iods  too  c lose  to  the  ho l iday  
" . . "o r r ) .5  

Moreover ,  the  cash ava l lab i l l t y

analysis for 1980 (an audit  nethodology designed to determine a taxpayerrs net

lncome' as opposed to the purchase markup analysls which determines gross sales)

disclosed only a negl igtble understatement of income. Under these circunstances,

l t  cannot be held that the sales tax audit  results const i tuted a proper basLs

to determine pet i t lonerrs income and unincorporated business tax l iabi l i ty.

I t  must  be noted that
tax assessment  and the

Grace DrAngelo has previously  consented to the sales
facts found hereln cannot  af fect  that  assessment .
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Accordingly ,  the proposed increases to pet i t ioner ts  income whLch were based on

said sales tax audi t  resul ts  must  be deleted f rom the two not ices of  def lc iency

d a t e d  A p r i l  1 1 ,  1 9 8 3 .

B. That pursuant to Finding of Fact t'2", gg,, l"lichael DfAngelo owned

and operated the l iquor store unt i l  h is death on May 10, 1981' and that Grace

DfAngelo or.med and operated said l iquor store after this date. Accordlngly,

both Michael DrAngelo and Grace DrAngelo reported the proper amount of the

l iquor storets net profLt on their  separate 1981 returns and the Audit  Dlvls ion

incor rec t ly  recourputed  Mr .  and Mrs .  DrAnge lo ts  1981 l iab i l i t y  on  a  jo in t  re tu rn

b a s i s .

C. That i t  cannot be deternined from the record why a penalty of $132.48

riras asserted due in one of the not ices of def ic lency or even what penalty was

being assessed. Furthermore, the evidence presented supports that the income

tax auditor dld not recommend the assert lon of any penalt ies and there appears

to be no basis for the assertLon of any penalt ies against pet l t loner (see

footnote "4",  Egg,).  Accordingly,  the penalty in the amount of $132.48 ts

cance l led .

D. That pursuant to Finding of Fact "9",  *pI3, the Audit  Dlvis ion

proper ly  d isa l lowed lnsurance expenses  o f  $800.00  fo r  I979 '  $834.36  fo r

a n d  $ 8 0 0 . 0 0  f o r  1 9 8 1 .

E. That the pet i t ion of Michael DrAngelo (deceased) is granted to

extent indicated in Conclusions of Law rrArrr rfBrr and |tCtt, 
9gp3e.; that the

Division is dlrected to recompute the not lces of def lcLency dated Aprl l

1  9 8 0

the

Audit

1  1 ,  1 9 8 3



conststent with

the  pe t l t ton  ls

DATED: Albany,

-8 -

conclusions rendered hereln;

a l l  o ther  respec ts  den ied .

and that,  except as so grantedthe

1n

New York STATE TAx COMMISSION

"rir$E


