
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Patr ick

of the Pet l t lon
o f
J. Crowe AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r s  1 9 8 0  &  1 9 8 1 .

State of  New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlsslon, that he/she ls over 18 years
of age, and that on the 12th d,ay of November, 1986, he/she served the within
not ice of Decision by cert i f ied mai l  upon Patr ick J.  Crowe the pet i t ioner in the
within proceedLng, bY enclosing a true copy thereof ln a securely sealed
postpaid \ i l rapper addressed as fol lows:

Patr ick J.  Crowe
1 9 5  E 1 n  S t .
Clyde, NY L4433

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne thls
l2 th  day  o f  November ,  1986.

that the said addressee ls the pet l t ioner
forth on said wrapper is the last known address

s ter  oa t
pursuant to Tax Law seetion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Pat r i ck  J .

the Pet l t ion

Crowe

same enclosed in a postpaid properly addressed wrap'Per in a
the exclusive care and custody of the Unlted States Postal

State of New York.

further says that the said addressee is the rePresentat lve
herein and that the address set forth on said wraPper is the

of the representat ive of the pet i t ioner.

AFFIDAVIT OF IIIAILING

for Redeterminat ion of a Def ic iency or Revlslon
of a Deternination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r s  1 9 8 0  &  1 9 8 1 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and sayr;  that
he/she ls an employee of the State Tax Commission, that he/she ls ovelr  18 years
of age, and that on the l2th day of November, 1986, he served the within not lce
of Decision by cert i f ied mai l  upon Karen Schaefer,  the representat ive of the
pet l t ioner in the withLn proceedlng, b) '  encloslng a true copy thereol i  ln a
seeurely sealed postpaid hrrapper addressed as fol lows:

Karen Schaefer
Lacy, Katzen, Ryen & Mit t leman
228 S. Plymouth Ave.
Rochester ,  NY 14608

and by deposi t ing
post  of f ice under
Service wlthin the

That deponent
of  the pet i t ioner
last known address

Sworn to before me this
12 th  day  o f  November ,  1986.

to s te r  oa t

\ \

r - r i  , r i L .  l l [  \ r t L . . \

. r  I

pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

November 12, L986

Patr ick J.  Crowe
1 9 5  E l m  S t .
CJ-yde, NY L4433

Dear Mr. Crowe:

Pl-ease take notlce of the Declsl.on of the State Tax ConmLssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnistratlve levral.
Pursuant to section(s) 690 of the Tax Law, a proceedlng ln court to revlelt an
adverse declsion by the State Tax Conmlssion may be lnstituted only under
Artlcle 78 of the Clvl1 Practice Law and Rulesr aod oust be coomenced in the
Supreme Court of the State of New York, Albany County, wlthl"n 4 monthri from the
date of this notLce.

Inqulrl"es concernLng the conputatlon of tax due or refund aLlowed ln accordance
wlth thls decl"slon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt EvaluatLon Bureau
Assessment Revlew Unlt
Bullding il9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Petl t loner I  s Representat lve :
Karen Schaefer
Lacy, Katzen, Ryen & Illttlenan
228 S. Plymouth Ave.
Rochester,  NY 14608



STATE OF NEW YORK

STATE TAX COMI"IISSION

In the Matter of the Pet l t lon

o f

PATRICK J. CROWE

for Redeterminat,Lon of a DefLclency or for
Refund of Personal Income Tax under Artlcle
of the Tax Law for the Years 1980 and 1981.

DECISION

Peti t ioner,  Patr lck J.  Crowe, 195 Eln Street,  Clydee New York L4433, f l led

a petl.tlon for redeternlnatLon of a deflciency or for refund of personal incone

tax under Art lc le 22 of the Tax Law for the years 1980 and 1981 (U1e Uo.

44149) .

A hearlng was held before Arthur Bray, Hearlng Off lcer,  at  the off ices of

the State Tax Commlsston, 259 Monroe Avenue, Rochester,  New York, on Septenber 9,

1985 at 2245 P.M., wLth al l  br iefs and documents to be subnl- t ted by l {arch 20,

1986. Pet,ltLoner appeared pro se. The Audit Dlvision appeared by Joltrn P.

Dugan,  Esq.  (Jarnes  De l la  Por ta ,  Esq. r  o f  counse l ) ,

ISSUES

I. Whether pet l tLoner is l lable for the penalty asserted against l  hlm

pursuant to sect lon 685(g) of the Tax Law wlth respect to New York St:r te

wlthholdlng taxes due fron Wayne Pipellne, Inc.

II. Whether the Audlt Divlston properly determined the amount of the

penalty asserted to be due.

FINDINGS OF FACT

1. On February 28, 1983, the AudLt DlvlsLon tssued a Notl-ce of ltef1s1.r.t

to petltloner, Patrlck J. Crowe, assertlng a deficiency of personal lncome tax

for the years 1980 and 1981 ln the amount of $42,048.17. The Statemen.t  of
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Def lc lencyr which was also Lssued on February 28, 1983, explalned th:t t  the

Audlt Divlslon was asserting the deflclency agal"nst petltloner as a person

requlred to collect' truthfully account for aod pay over the taxes wjlthheld

fron the wages of the employees of Wayne Pl"pellne, Inc. ('rtrIayne Plpel-lne").

The StatemenE of Deficlency also explal"ned that the withholding tax periods

the respect lve amounts asserEed to be due were as fol lows:

Wtthho1d.lng Tax Period

November 1, 1980 through Decenber 31,
January l ,  1981 through September 15,

1  980
1 9 8 1

Amount

$ 9 '4L3.3'7
32,634.6 '0

$42 ,048 .17

2. tr Iayne Pipel lne commenced buslness tn 1979. I ts act iv lEy con,slsted of

1n3tal-llng sewer line systens. At the tlne of lts lnceptlon and contlnuLng

uhroughout Ehe perlods ln lssue, pet l t loner served as the corporat ionts presldent.

He owned ftfty percent of the outstandLng stock. Raymond Bennett held the

posit ion of v lce-presldent, .

3.  As president,  pet i t ioner had the authori ty to sl .gn corporate checks.

On occastonr pet l t loner slgned the payrol l  checks. Ei ther pet i t loner or

Raymond Bennett would sign the corporatlonts tax returns.

4. In or about November, 1980, Wayne Plpel lne began experlenclng substant ial

dlfficulty ln receivlng paynents on its accounts recetvable result,lng in a

short,age of cash. Consequently, the corporatlon began delaylng payme:nts to lts

c red l to rs .

5. In or about late 1980, credltors began funposing llens on Wayire Pl"pelLners

accounts receLvable and on Wayne Plpel lne's bank accounts. As a resu.Lt of

these llens, trrlayne Plpeline began experLencing addltLonal delays ln recelvlng

funds. Furtherr €l t  some point ln 1981, a major l ty of the funds due the corporat lon

would be made payable by check jolntly to the corporatlon and the parficular
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credltor whlch lnposed the lLen. The foregolng

of cash.

resulted ln addlclonal shortages

6. In 1980 and 1981, the corporat lon made the decision to use those funds

which were avallable to pay rilages and nake naterial purchases. Petltloner dl"d

not understand at thls El"me the serlousness of belng dellnquent ln wlthholding

tax obl lgat lons.

7. During 1981, Wayne Plpel lners performance was bonded by the Aetna

Casualty and Surety Company ('rAetna"). In or abouE November, 1981, Aetna begaa

provldlng funds so that the corporation could contlnue operating. Durlng thls

perlod, pet l t loner would dlscuss the corporat ion's l labl l l t ies, Lncludlng

wlthholdlng tax, with representatives of Aetna. liowever, Aetna nade the flnal

decLslon as to who would be paid.

8. On Septernber 25, 1981, pet l t ioner,  as presldent of Wayne Pl"pel lne,

entered lnEo a deferred paynent agreement with the Tax Compllance Bur,eau of the

Department of Taxation and Flnance. The agreement provl"ded for a dow:npaynent

of $2,000.00 and monthly payments of $3,030.00. At the t lne the defe:rred

paynent agreement was entered lntor the Tax Compliance Bureau decermined that

the corporat lonrs wLthholding tax l labl l l ty was as fol lows:

Total tax due
Total penalty and lnterest
Additional penalty and interest

accrulng durlng llfe of
deferred payment agreement

Total  l labl l t ty

$46 ,  183  . 34
9 ,375 .57

9. The penalty and {nterest calculated on the flrst trdo paynent,s ltere'

r e s p e c t l v e l y ,  $ 3 0 5 . 9 3  a n d  $ 5 8 8 . 9 0 .

10. 0n Septenber 25, 1981, the downpaynent of $2,000.00 was tendeired and

October 15, 1981, an addl. t ional payment of $3,030.00 was subrnl t ted on behalf

the corporatlon. Petltioner nalntalned at the hearlng that the amount of

on

o f
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lrlthholdlag tax asserted to be due was correct excepE for the fal.lure to take

into account the payments referred to above.

11. On or abouE January 25, 1982, i .e. ,  approxlmately four months after

the last wtthholding tax pertod l"n issuer I court appolnted a recelver to

operate Wayne Plpellne. The record does not dlscloge whether the receiver

assumed his court-appointed functlons.

CONCLUSIONS OF LAW

A. That where a person ls required to col lect,  t ruthful ly account for and

pay over wlthholdlng taxes and wlllfully falls to collect and pay over such

taxes, sect ion 085(g) of the Tax Law lnposes on such person ". . .8 penalty equal

to the total  amount of the tax evaded, or not col lected, or not accounted for

and paid over."

B. That t t . . . the quest ion of whether or not sromeone ls a fpersonf requlred

to collect and pay over wtthholdlng taxes is a factual one. Factors deternlnative

of the l.ssue can lnclude whether petltioner owned scock, stgned Ehe tax returns,

or exerclsed authorlty over enployees and the assets of the eorporation (cltatl"ons

oml t ted) . ' r  (Mat , te r  o f  McHugh v .  S ta te  Tax  Conm. ,70  AD2d 987,  988) .

" C. That slnce petltloner was the presldent of Wayne Plpellne, owned fLfty

percent of the outstanding stock, slgned tax returns and exerclsed authority

over the assets of Wayne PLpe1lne, petlttoner was a ttperson" wlthln the meaning

of  Tax  Law $685(n) .

D. That the term rrwl l l fu l ' r  as used in Tax Law $685(9) t t . . .means an act,

defaultr oE cooduct voluntarily done wl"th knowledge that, as a result, trust

funds belonging to the government \rtll be used for other purposes (l' latter of

Levln v.  Gal lnan, 42 NY2d 32)."  (Matter of  McHugh v. State Tax Com., gp33,,

p. 989). "Knowledge that withholding taxes have not been remitted and a
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failure t,o lnvestigate or correct thls mlsmanagement of corporate funds is

MacLeanenough to const l tute wl l l fu l  conduct (cl" tatLons omit ted)."  (Mggter ot

v .  S ta te  Tax  Comm. ,  69  ADZt l  95L,  952,  a f f ,d ,49  NY2d 920>.

E. That slnce petitloner rdas arfare that the withholdlng taxes due were

noE being pald and nade the decislon to prefer other credl.tors over the obllgatlon

to pay the withholdlng taxes due, pet l t lonerts act ion was "wi l l fu lrr  wlthln the

meanlng of Tax Law 5685(g).  I t  ts noted that Aetna's inf luence regardlng who

would be pald ls of no consequence slnce Aetna did not assert, control untl"l

after the wtthholdlng t,ax perl-ods ln l"ssue.

F. That a comparison of the amount of tax currently asserted to be due

with the amount of tax pald, less the penalty and interest lmposed agalnst

Wayne Plpellne ln Uhe deferred paynent agreement, shows that the Audit Dlvlslon

took l"nto account the payrnents referred to ln FLndlng of Fact rr10rr when it

lssued the Not lce of Def ic lency.

G. That the petitlon of Patrick J. Crowe ls denied and the Notl.ce of

Def ic iency, lssued February 28, 1983, is sustained.

DATED: Albany, New York STATE TAX COMMISSION

NO\/ 12 1980


