
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Antonio & Frances

Pet l t i on

Coppola AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic lency or Revislon
of a Determinat lon or Refund of Personal Income
Tax under Art ic le(s) 22 of.  the Tax Law
for  the  Years  1979 -  1981.

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt,  being duly sworn, deposes and says that he/she Ls an
enployee of the St,ate Tax Courmisslon, that he/she is over 18 years of age, and
that on the l8th day of February, 1986, he/she served the wlthln not lce of
Decision by cert l f ied nai l  upon Antonio & Frances Coppola the pet l t loner in the
wlthln proceeding, by enclosing a true copy thereof in a securely sealed
postpald rrrapper addressed as fol lows:

Antonlo & Frances Coppola
Vlo1et Ave. l t2
Hyde Park, NY L2538

and by deposlt ing same enclosed
post off ice under the exclusive
Servlce withln the State of New

That deponent further says
herel"n and that the address set
of the pet i t ioner.

Sworn to before ne thls
18 th  day  o f  February r  1986.

in a postpaid properly addressed wrapper in a
care and custody of the Uni led States Postal
York .

that  the sai -d addressee ls  the pet i t ioner
forth on sald wrapper ls the last known address

is ter oathsEo adn
w sect . ion 174



STATE OF..NEW YORK

srATE -ilx colorrssroN

In the Matter of the
o f

Antonio & Frances

Pet l t lon

Coppola AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic lency or Revlslon
of a Determinat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for  the  Years  1979 -  1981.

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt,  being duly sworn, deposes and says that he/she ls an
enployee of the State Tax CommtssLon, that he/she ls over 18 years of age'  and
that on the lSth day of February, 1986, he served the wlthln not i"ce of Decision
by cert i f led nai l  upon Paul A. Baldovln, the representat ive of the pet i t ioner
ln the wlthin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid r i rrapper addressed as fol lows;

Paul A. Baldovln
2 LaGrange Ave.
Poughkeepsle, NY 12603

and by deposit i "ng
post off ice under
Service wlthin the

That deponent
of the pet l t ioner
last known address

same enclosed 1n a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that che sald addressee ls the representative
hereln and that the address set forth on said wrapper is the

of  the  representa t lve  o f  the  pe t i t loner .

Sworn to before me this
tS th  day  o f  Feb rua ry r  1986 .

rlzed to ad ls ter oaths
rsuant to Tax w sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 18, 1986

Ant,onlo & Frances Coppola
Violet Ave. t l2
Hyde Park, NY L2538

Dear  Mr .  &  Mrs .  Coppo la :

Please take not ice of  the Decis lon of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adnln is t rat lve level .
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceedlng ln  cour t  to  rev lew an
adverse decis ion by the State Tax Cornmiss ion may be inst i tu ted only under
Art ic le  78 of .  the Civ l l  Pract ice Law and Rules,  and must  be conrmenced in the
Supreme Court  of  the Stare of  New York,  Albany County,  wi th ln 4 months f ron the
da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th Lhis  decls ion mav be addressed to:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Li t igat ion Unlt
Bul ldlng / f  9,  State Campus
A1bany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Taxing Bureaurs Representat ive

Pet l t ioner  I  s  Representat ive:
Paul  A.  Baldovln
2 LaGrange Ave.
Poughkeepsle,  NY L2603



STATE OF NEW YORK .

STATE TAX COMMISSION

In  the Mat ter  of
o f

Joseph & Mar le

the Pet i t l ,on

Coppola AFFIDAVIT OF MAILING

for Redeterminat ion of a Def lc iency or Revislon
of a Determinat ion or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law
for  the  Years  L979 -  1981.

State of New York :
s s .  :

County of Albany :

Dorls E. Stelnhardt,  being duly sworn, deposes and says that he/she is an
employee of the StaEe Tax Commission, that he/she is over 18 years of age, and
that on the lSth day of February, 1986, he/she served the wlthin nottce of
Decisl-on by cert l f ied rnai l  upon Joseph & Marie Coppola the pet i t loner ln the
withln proceeding, bI enclosing a true copy thereof ln a securely sealed
postpaid \drapper addressed as fol lows:

Joseph & Marle Coppola
34 Gl lbert  Drive
t lyde Park, NY 12538

and by deposlcing same enclosed
post off ice under the exclusive
Service withln the Stat,e of New

That deponent further says
hereln and that the address set
o f  the  pe t iE ioner .

Sworn to before me thls
18 th  day  o f  February ,  1986.

in a postpald properly addressed wrapPer in a
care and custody of the Unlted States Postal
York.

that  the sald addressee ls  the pet l t ioner
forth on said \,rrapper ls the last known address

l s te r  oa thsto adm
w  s e c t l o n  1 7 4



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Joseph & Marie

the Pet i t ion

Coppola AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revlsion
of a Determinat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for  the  Years  L979 -  1981.

State of New York :
s s .  :

County of Albany :

Doris E. St,elnhardt,  betng duly sworn, deposes and says that he/she is an
employee of the Stat.e Tax Connnission, that he/she ls over 18 years of age, and
that on the 18th day of February, 1986, he served the wlthln not lce of Decislon
by cert i f ied rnai l  upon Paul A. Baldovin, the representat ive of the pet i t loner
in the wlthin proceeding, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Paul A. Baldovin
2 LaGrange Ave.
Poughkeepsie, NY L2603

and by deposlt ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Servtce within the State of New York.

That deponent further says that the said addressee ls the representat lve
of the pet l t , ioner hereln and that the address set forth on said wrapper ls the
last known address of the representat ive of the pet l t ioner.

Sworn to before me thl"s
lS th  day  o f  February ,  1986.

'ster 
oaths

Pursuant to sec t i on  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S l O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February  18 ,  1986

Joseph & Marie Coppola
34 Gi lbert  Drive
Hyde Park, NY L2538

Dear  Mr .  &  Mrs .  Coppo la :

Please take not ice of the Decision of the State Tax Conmlsslon enclosed
herewlth.

You have now exhausEed your right of revlew at the adni"nistrative level.
Pursuant to secEion(s) 690 of the Tax Law, a proceedlng in court  to revlesr an
adverse decision by the Stat,e Tax Commission nay be lnst l tuted only under
Art , lc le 78 of the Civi l  Pract, ice Law and Rulesr Bod must be commenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
dat,e of, this not,lce.

Inqulrles concerning the computatlon of tax due or refund allowed in accordance
wlth this decision mav be addressed to:

NYS Dept.  Taxat lon and Finance
Law Bureau - Li t lgat ion Unit
Building 1f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet l t ioner rs  Representa t lve
Paul A. Baldovin
2 LaGtange Ave.
Poughkeepsle, NY L2603
Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
:

o f

ANTONIO COPPOLA AND FRANCES COPPOLA
:

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22 :
of the Tax Law for the Years 1979, 1980 and
1 9 8 1 .  :

.  DECISION

In the Matter of the Pet i t ion

o f
:

JOSEPH COPPOLA AND MARIE COPPOLA

for  Redeterminat lon of  a Def ic iency or  for
Refund of Personal Income Tax under ArtLcIe 22 :
of  the Tax Law for  the Years 1979,  1980 and
1 9 8 1  .  :

Pet i t ioners,  Antonio Coppola and Frances Coppola,  Vio let  Avenue l l2 ,  Hyde

Park ,  New York  12538 ,  f i l ed  a  pe t i t i on  f o r  rede te rm ina t i on  o f  a  de f i c i ency  o r

for  refund of  personal  income tax under Ar t ic le  22 of  the Tax Law for  the years

1 9 7 9 ,  1 9 8 0  a n d  1 9 8 1  ( F i l e  N o .  5 0 0 3 3 ) .

Pet i t ioners,  Joseph Coppola and Mar ie Coppola,  34 Gt lber t  Dr ive,  Hyde

Park,  New York 12538,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or

for  refund of  personal  income tax under Ar t ic le  22 of  the Tax Law for  the years

1 9 7 9 ,  1 9 8 0  a n d  1 9 8 1  ( F i 1 e  N o .  5 0 0 3 4 ) .

A consol idated hear ing was held before Br ian L.  Fr iednan,  Hear ing Of f icer '

a t  the of f ices of  the State Tax Commission,  Bui ld lng /19,  State Of f ice Campus'

A lbany ,  New York ,  on  Oc tobe r  9 ,  1985  a t  1 :15  P .M. ,  w l t h  a l l  b r i e f s  t o  be

submit ted by December 26,  1985.  Pet i t ioners appeared by Paul  A.  Baldovi -n,  CPA.
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The Audi t  Div is ion appeared by John P.  Dugan,  Esq.  (Thouras Sacca,  Esq. ,  o f

counsel)  .

ISSUE

Whether pet i t ioners may properly include as personal service lncome

subject to the maximum tax, distr ibut ions which were received fron a subchapter

corpora t ion .

FINDINGS OF FACT

1. Antonio Coppola and hls wife,  Frances Coppola, t imely f i led New York

Sta te  income tax  res ident  re tu rns  fo r  the  years  1979,1980 and 1981 under  the

f i l ing status ' rmarr ied f i l ing separately on one return." Joseph Coppola and

his \nr i fe,  Marie Coppola, also t imely f i led New York State income tax resident

returns for the years 1979, 1980 and 1981 under the f i l ing status rrmarr ied

f i l ing separately on one return.

2 .  On  Augus t  29 "  1983 ,  t he  Aud i t

Statement of Personal Income Tax Audit

explanat ion:

rrOn audit it was found that savings
accounts were jo int ly  held,  therefore
an adjustment  is  made.

-Maximum Tax:
Personal  serv ice income do (s ic)
not  inc lude smal l  business
corporate earn lngs and prof i ts  -

maximum tax adjusted.

Interest  income

Net Adjustment
Taxable Income Previously  Stated
Corrected Taxable Income

Tax on Corrected Taxable Income

Dlv is ion issued to Antonio Coppola '  a

Changes which provided the following

r979

367 .42

367 .42
45  , 7  69  .OO
46  ,  136  .42

1 9 8 0

I , 258 .63

I  , 258 .  63
69 ,  658 .00
70 ,943 .63

1 9 8 1

1 . , 224 .50

I , 224 .5O
43 ,  B34 .  oo
6;T's,J0,

4 ,905  . 46 7  , 7  60  . 0L  4 ,550  . 7  4



Corrected Tax Due
Tax Previously Conputed
Total  Addit ional Tax Due
Interest
Tota l

"On audit it was found that savings
accounts were jo int ly  held,  therefore
an adjustment  is  made.

-  In terest  income

Net Adjustment
Taxable Income Previousl-y Stated
Corrected Taxable Income

Tax on Corrected Taxable Income
Corrected Tax Due
Tax Previously Computed
Tota l  Addi t ional  Tax Due
Interest
To ta l

Acco rd ing l y ,  on  Oc tobe r  21 ,

and Prances Coppola a Not ice

$ 2 , 0 5 8 . 7 7 ,  p l u s  i n t e r e s t  o f

3 .  0n  Augus t  29 ,  1983 ,

Statement  of  Personal  Income

explanat ion:

-3-

4 ,905 .46  7 ,760 .O1  4 ,550 .74
(4 ,493 .00 )  ( 6 ,855 .38 )  ( 3 ,744 .00 )

4 r2 .46  904 .63  806 .74
154 .85  262 . sO  135 .72

f f i  f f i  w 92,676.e0"

As a resul t  o f  the adjustments for  the jo int ly  held savings accounts whlch were

made to Antonio Coppolars taxable income for  the years at  issue'  a Statement  of

Personal  Income Tax Audi t  Changes was a lso issued to Frances Coppola on August  29 '

1983,  conta in ing the fo l l -owing explanat ion:

r97 9 I  9 8 0 1 9 8 1

(367  .42 )

(367 .42 )
34 .83

(W)

( L ,258  . 63 )

(1 ,258 .63 )
|  , 7  67  . 26

508 .  63

( r , 224 .50 )

( t , 224 .50 )
I  ,  699 .00

47  4  . 50

0  10 .17  9 .49
0  10 .17  9 ,49

.70  43  . 02  41  . 00
( . 70 )  ( 32 ,8s )  ( 31 . s1 )
(  . 00 )  9  . s3  s .31-am) 

(T2.38)  (36.82)  $ (7e.  eo)  "

1983, the Audit  Divis ion l -ssued to Antonio Coppola

of Def ic iency assert ing addit ional tax due of

$ 5 6 1 . 9 8 ,  f o r  a  t o t a l  d u e  o f  $ 2 , 6 2 0 . 7 5 .

the Audit  Divis ion issued to Joseph Coppola a

Tax Audit Changes whlch provided the following



I 'On audi.t it was found that savings
accoun ts  we re  j o i n t l y  he ld ,  t he re fo re
an adjustment is made maximum tax:

Personal  serv ice income does not  inc lude
smal l  business corporate earn ings and
prof i ts ,  therefore,  maximun tax is
ad jus ted .

-  In terest  income

Net Adjustment
Taxable Income Previously  Stated
Corrected Taxable Income

Tax on Corrected Taxable Income
Corrected Tax Due
Tax Previously Computed
Tota l  Addi t ional  Tax Due
Interest
To ta l

Audi t  Changes was a lso issued to Mar ie

the fo l lowing explanat ion:

rt0n audit it was found that savings
accounts were jo int ly  held,  therefore
an adjustment  is  made.

- Interest income

Net Adjustment
Taxable Income Previously  Stated
Corrected Taxable Income

Tax on Corrected Taxable Incorne
Corrected Tax Due
Tax Previously Computed
Tota l  Addi t ional  Tax Due
In te res t
To ta l

4 ,606  . 23  7  , 138 .44  4 ,725 .29
4 ,606 .23  7 ,L38 .44  4 ,725 .29

(4 ,001 .00 )  ( 6 ,101 .93 )  ( 3 ,711 .00 )
605 .23  1 ,036 .51  r , 0 r4 .29
227 .23  300 .68  170 .93-WR 

im W g3,3s4.87"

Coppola on August 29, 1983' containing
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r979

| , 992 .06

| , 992 .06
4 r  , 670 .  L3
43 ,662 . t 9

1980

2 ,799  . 6 r

2 ,799 .61
62 ,835  . 7  2
65 ,635 .33

1 9 8  1

3 ,2 r9 .00

3 ,  2  19 .  00
43 ,517 .00
46 ,736 .00

As a resul t  o f  the adjustments for  the jo int ly  held savings accounts which were

made to Joseph Coppolafs taxable income for  the years at  issue,  a Statement  of

r979

(  I  , 9 9 2 . 0 6 )

( L , 9 9 2 . 0 6 )
3 , 2 8 4 . 1 2w

( 2 ,799  . 6 r )
4 ,849 .22
M

( 3 ,219 .00 )
5 ,688 .00
ffi.eTd

1 9 8 0  1 9 8 1

( 2 ,799 .6 t )  ( 3 ,2 r9 .00 )

28 .7  6
28 .76

(e1 .00 )
(62 .24 )
(23 .s2 )-18-ffi')

5L  . 49
5 r  . 49

(  r 53 .  e7 )
(  102 .48 )
(2e .72 )

( )

64 .07
64 .07

(  194 .00 )
( r29 .93 )
(21 .86 )

@l ($36e .7s>"
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Accord lng ly ,  on  October  21 ,  1983,  the  Aud i t  D iv ls ion  lssued to  Joseph Coppo la

and Marie Coppola, a Not ice of Def ic iency assert ing addit ional tax due of

$ 2 , 6 3 L . 3 8 ,  p l u s  i n t e r e s t  o f  $ 6 5 0 . 9 8 ,  f o r  a  t o t a l  d u e  o f  $ 3 ' 0 1 2 . 3 6 .

4. Neither pet i t ioners Antonio Coppola and Frances Coppola nor pet i t ioners

Joseph Coppola and Marie Coppola are contest ing the adjustments to their

respect ive taxable incomes for the years at issue which resulted from the Audit

Divis lon having credi- ted one-half  of  the interest f rom the joint ly-held savings

accounts to the husband and one-half  to the wife for each of the couples.

Therefore, the only remaining issue ls whether or not,  for the years at issue'

distributions to Antonio Coppola and Joseph Coppola from a subchapter S corporation,

a smal l  business corporat ion which has made an elect lon pursuant to Subchapter S

of Subt i t le A of the Internal Revenue Coder nay be lncl-uded as personal servlce

income subject to the maximum tax computation.

5. Antonio Coppola and Joseph Coppola are the sole shareholders and

of f i cers  o f  The K i tchen,  Inc .  and Coppo lars  Restaurant ,  Inc .  In  1968 o t  L969,

Antonio Coppola and Joseph Coppola purchased al l  of  the stock of the buslness

corporat ion, The Kitchen, Inc.r  which operates a restaurant known as Coppolars

Restaurant located on Route 9, Hyde Park, New York. Antonlo Coppola oversees

al l  of  the act iv i t ies involved in the operat ion and is also the head chef of

this restaurant.  Coppol-ars Restaurant,  Inc. is a subchapter S corporat ion

which operates a restaurant knonm as Coppolars located at 825 Main Street,

Poughkeepsie, New York. Joseph Coppola oversees al l  of  the act iv i t ies lnvolved

in the operat ion and is also the head chef of this restaurant.

6. Antonio Coppola received wages fron The Kltchen, Inc. in the amount of

$ 3 3 , 0 3 6 . 0 0  f o r  1 9 7 9 ,  $ 5 0 , 9 3 4 . 0 0  f o r  1 9 8 0  a n d  $ 3 3 , 9 0 0 . 0 0  f o r  1 9 8 1 .  A n t o n i o
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Coppola also recelved a distr ibut ion from Coppola's Restaurant '  Ine. in the

a m o u n t  o f  $ 2 0 , 8 3 3 . 0 0  f o r  1 9 7 9 ,  $ 2 7 , 6 0 7 . 0 0  f o r  1 9 8 0  a n d  $ 1 8 , 4 3 4 . 0 0  f o r  1 9 8 1 .

7. Joseph Coppola received wages from Coppolars Restaurant,  Inc. ln the

a m o u n t  o f .  $ 2 3 , 0 3 6 . 0 0  f o r  1 9 7 9 ,  $ 2 5 , 9 3 4 . 0 0  f o r  1 9 8 0  a n d  $ 3 1 , 8 5 0 . 0 0  f o r  1 9 8 1 .

Joseph Coppola also received wages from The Kitchen, Inc. in the amount of

$ 1 0 ' 0 0 0 . 0 0  f o r  1 9 7 9 '  $ 2 5 , 0 0 0 . 0 0  f o r  1 9 8 0  a n d  $ 5 , 0 0 0 . 0 0  f o r  1 9 8 1  a n d  a l s o

received a distr ibut lon from said subchapter S corporat ion of $20'833.00 for

1 9 7 9 ,  $ 2 7 , 6 0 L . 0 0  f o r  1 9 8 0  a n d  $ 1 8 , 4 3 4 . 0 0  f o r  1 9 8 1 .

8. The sum obtained by combining the wages and distr ibut ions received by

Antonio Coppola and Joseph Coppola for the years at l -ssue results in the total

gross i -ncome, excluding interest incone and pr ior to incorne adjustments, of

$ 5 3 , 8 6 9 . 0 0  f o r  e a c h  f o r  1 9 7 9 ,  $ 7 8 , 5 3 5 . 0 0  f o r  e a c h  f o r  1 9 8 0  a n d  $ 5 2 , 3 3 4 . 0 0  f o r

Anton io  Coppo la  and $55,284.00  fo r  Joseph Coppo la  fo r  1981.

9. Antonio Coppola and Joseph Coppola each work approximately twelve

hours per day, s ix days per week i .n their  posi t ions as supervlsor of oPerat ions

and head chef at Coppolars Restaurant in Hyde Park and Coppola's in Poughkeepsie,

respect ively.  Al though both of the restaurants are closed on Mondays of each

week, Antonio Coppola and Joseph Coppola often work at thel-r respectlve rest-

aurants on Mondays as well.

10. Pet i- t ioners contend that the distr lbut ions fron the subchapter S

corporat ion, Coppola Brothers, Ine.,  r i rere not distr ibut ions of earnings and

prof i ts,  but were actual ly compensat ion for personal services rendered. No

credible evidence was presented by pet l t ioners to substant iate that the wages

received rdere not reasonable compensat ion for personal services rendered nor

was credible evidence presented that ei ther Antonio Coppola or Joseph Coppola
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per formed personal  serv ices for  other  than the restaurant  for  which they worked

approxlmately  twelve hours per  day,  s ix  days per  week.

CONCLUSIONS OF LAW

A. That for the years at issue, for purposes of detennl-ning the maxlmum

tax rate on New York personal-  service income, sect lon 603-A(b) (1) provided, in

pert inent part :

For purposes of this sect ion the term rNew York personal service
incomer means i tems of income includible as personal service lncome
for purposes of section one thousand three hundred forty-elght of the
internal revenue code, to the extent such i tems of income are lncludible
in New York adjusted gross income, plus the amount of the modlf icat lons
which must be added to federal  adjusted gross income pursuant to
paragraphs seven, eight and nine of subsect ion (b) of sect ion six
h u n d r e d  t w e l v e 1 . . . " .

B. Thatr al though pronulgated subsequent to the years at issue, the

posit ion of the State Tax Commission regardLng the def ini t ion of the term

"persona l  serv ice  income"  is  se t  fo r th  in  20  NYCRR 100.4(c ) (2 ) (1 )  wh ich  prov ldes '

in pert inent part :

t ' (2 )  Persona l  serv ice  income.  ( i )  For  purposes  o f  sec t lon  1348 o f
the Internal Revenue Coder personsl servlce income generally includes
wages, salar ies, professlonal fees, bonuses, commissions on sales or
o n i n s u r a n c e p r e m i u m s , t i p s a n d o t h e r a m o u n t s r e c e i v e d a s g @ '
for personal servlces actual ly rendered. I t  also lncludes pr izes and
awaTils that afe not ganbling wlnnlngs, taxable pensions or annuitles
if connected with income earned from past personal servlces, and
group term l i fe insurance purchased for employees to the extent
included in gross income. I t  also includes property received by the
taxpayer for the performance of services which has been transferred
to another individual- ."  (Emphasls added.)

C. That for the years at issue, sect lon 1348 of the Internal Revenue Code

(repeal-ed by P.L. 97-34 for tax years beglnning after 1981) provlded, in

perE inent  par t :
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" (b )  Def in i t ions .  - -  For  purposes  o f  th is  sec t ion  - -

(1) Personal service income. --

(A) In general .  --  The terur tpersonal service incomet means
any income which is earned income within the meaning of section
401(c) (2 ) (C)  o r  sec t ion  911(b)  o r  wh ich  ls  an  anount  rece lved as
a pension or annuity which arises from an employer-employee
relat ionship or from tax-deduct ible contr ibut ions to a ret i rement
p1an.  For  purposes  o f  th is  subparagraph,  sec t ion  911(b)  sha l l -
be appl ied without regard to the phrase t ,  not in excess of 30
percent  o f  h is  share  o f  ne t  p ro f i t s  o f  such t rade or  bus inessr t " .

D .  That  seet ion  911(b)  o f  the  In te rna l  Revenue Code,  in  e f fec t  fo r  the

years at issue, provlded, in pert inent part ,  as fol lows:

"(b) Def lni t ion of earned lncome. --  For purposes of this
sect ion, the term tearned incomet means hrages, salar les'  or profes-
sional fees, and other amounts received as compensat ion for personal
services actually rendered, but does not include that part of the
compensat ion derived by the taxpayer for personal servlces rendered
by hin to a corporat ion whlch represents a distr ibut ion of earnings
or prof i ts rather than a reasonable alJ-owance as compensat lon for the
persona l  serv ices  ac tua l l y  rendered. . . " .

E .  T h a t  T r e a s u r y  R e g u l a t i o n  5 1 . 1 3 4 8 - 3 ( a ) ( 1 ) ( 1 ) ,  i n  e f f e c t  f o r  t h e  y e a r s

at issue, def ined "earned incomeil  and provlded that the tern "does not lnclude

such i.ncome as dividends (including an amount treated as a dividend by reason

o f  s e c t i o n  1 3 7 3 ( b )  a n d  $ 1 . 1 3 7 3 - 1 ) , . . . " .

F. That sect ion 1373(b) of the Internal Revenue Code, in effect for the

years at issue, provided as fol lows:

"Each person who is a shareholder of an eleeting srnall business
corporat ion on the last day of a taxable year of such corporat lon
shal1 lnclude in his gross income, for his taxable year in whlch or
with which the taxable year of the corporat lon ends, the amount he
would have received as a dividend, i f  on such last day there had been
distr lbuted pro rata to i ts shareholders by such corporat lon an
amount equal to the corporat ionts undlstr lbuted taxable incone for
the corporat ionfs taxable year.  For purposes of thls chapter,  the
amount so included shal l  be treated as an amount dl-str lbuted as a
dividend on the last day of the taxable year of the corporat lon.r '
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G. That in Migl iore v.  Commissioner,  36 TCM 1004, 1007 (1977),  a case in

which the taxpayer reported undistributed taxable income from a snall- buslness

corporation as being income subject to the maximun tax on earned incone, the

Cour t  s ta ted :

"Whi le we night be incl ined to go along with pet i t ioners I  substance
over form argument in the area of sect ion 1348, pet l t ioners have
falled to lay the necessary factual foundation for such an argument.
That is,  pet i t ioners have fal led to show that the dividends received,
actual ly or construct lvely,  were pald to thern in l ieu of reasonable
compensat ion. t t

H. That in view of the facts that the total  gross Lncomes of Antonio

Coppola and Joseph Coppola were ident ical  for the years 1979 and 1980 and were

$2,95O.00 apar t  fo r  the  year  1981,  and tha t  no  c red ib le  ev ldence was presented

to substant iate that wages received by each did not const i tute reasonable

compensat ion for personal services rendered, the distr ibut ions to Antonio

Coppola and Joseph Coppola fron Coppola Brothers, Inc. may not properly be

included as personal service income subject to the maximum tax.

I. That the petj.tion of Antonio Coppol-a and Frances Coppola ls deni.ed and

the  Not ice  o f  Def ic iency  issued on  October  21 ,  1983 ls  sus ta ined.

That the pet i t ion of Joseph Coppola and Marie Coppola is denied and

the  Not l -ce  o f  Def ic iency  issued on  October  2Lr  1983 is  sus ta ined.

DATED: Albany, New York

F[:1, .  : l  i i , ; l ; ]

STATE TAX COMMISSION

PRESIDENT


