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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Walter & Judith Conley

for Redeterminat ion of a Def ic lency or Revlsion
of a Determination or Refund of Personal Income
Tax under Art,icle 22 of the Tax Law for the Year
r979 .

AFFIDAVIT OF },IAILING

Stat,e of New York :
s s .  :

County of Albany :

David Parchuck/Connle Hagelund, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 28th day of January, 1986, he/she served the within
not ice of Decislon by cert i f ied mai l  upon Walter & Judlth Conley, the
pet i t ioners in the within proceeding, bI enclosing a true copy thereof in a
securely sealed postpald r{ trapper addressed as fol lows:

Walter & Judith Conley
34 Tower Rd.
West  Haven,  CT 06516

and by deposit ing same enclosed in a postpald properly addressed wraPPer in a
post off iee under the exclusive care and custody of the Unlted States Postal
Servl ,ce within the State of New York.

That deponent further says that the said addressee ls the Petitloner
herein and that the address set forth on sald r{traPPer is the last known address
of the pet i t ioner.

Sworn to before me thls
28th day of January, 1986.

i  /  7  . /

;il,ii / i(y4fe/,,4id'
Authorized to a$ni lnister oaths
pursuant to Tax Law sect lon I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o t

Walter & Judith Conlev

for Redetermlnat, ion of a Def ic iency or Revlslon
of a Determinat ion or Refund of Personal Income
Tax under Art lc le 22 of the Tax Law for the Year
r 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commisslon, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he served the wlthin not ice
of Decislon by cert l f ied mai l  upon Stephen P. Mayka, the representat ive of the
pet l t loners ln the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid r4rrapper addressed as fol lows:

Stephen P. Mayka
Lacy, Katzen, Ryen & Mit t leuran
228 S.  P lynouth  Ave.
Rochester ,  NY 14608

and by deposi t lng
pos t  o f f i ce  unde r
Serv ice wl th in the

That deponent
of  the pet i t ioner
last known address

same enclosed ln a postpald properly addressed wrapper in a
the exclusive care and custody of the United States Postal

Stat,e of New York.

further says that the sald addressee ls the representat ive
herein and that the address set forth on said wrapper ls the

of  the  representa t ive  o f  the  pe t l t loner .

Sworn to before me th is
28 th  day  o f  Janua ry ,  1986 .

p*dlhA
to admin
Tax Law

r oaths
sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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January 28, 1986

tr'lalter & Judith Conley
34 Tower Rd.
trr lest Haven, CT 06516

Dear  Mr .  &  Mrs .  Con1ev :

Please take not ice of  the Decls lon of  the State Tax Commlssion enclosed
herewi th.

You have now exhausted your right of revlew at the admlnlstrative level.
Pursuant  to sect lon(s)  690 of  the Tax Law, a proceeding ln  cour t  to  rev iew an

adverse decis lon by the State Tax Conmisslon nay be lnst i tu ted only under
Art ic le  78 of  the Clv i l  Pract ice Law and Rules,  and must  be commenced in the
Supreme Court of the Stat,e of New York, Albany County, withln 4 uronths from the

da te  o f  t h i s  no t l ce .

Inquiries concerning the computatlon of tax due or refund allowed in accordance

wi th th is  decls ion mav be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Ll t lgat ion Unit
Bui ldlng i l9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet l t loner rs  Representa t ive
Stephen P. Mayka
Lacy, Katzen, Ryen & Mittleman
228 S. Plynouth Ave.
Rochester ,  NY 14608
Taxlng Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX CO}ffISSION

In  the Mat ter  of  the Pet i t lon

o f

I^TALTER CONLEY AND JUDITII CONLEY

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Incone Tax under Attic]-e 22
o f  t he  Tax  Law fo r  t he  Yea r  1979 .

Pe t l t i one rs ,  Wa l te r  Con ley  and

Connec t i cu t  065 I6 ,  f i l ed  a  pe t i t i on

refund of personal income tax under

(F i le  Nos.  40817 /40818) .

DECISION

Judith Conley, 34 Tower Road, West Haven,

for redeternlnat ion of a def lc lency or for

Art ic le 22 of the Tax Law for the year 1979

A hearing was held before At len Caplowalth, Hearing Off icer,  at  the

off lces of the State Tax Comnisslon, Two World Trade Center,  New York, New

York ,  on  June 18 ,  1985 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subml t ted  by

August 16, 1985. Pet l t ioners appeared by Stephen P. I" layka, Esq. The Audit

D lv is lon  appeared by  John P.  Dugan,  Esq.  ( I le rber t .  Kamrass ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet i t ioner Walter Conleyrs claim for refund was properly

denied on the basis that he was domicl led ln the State of New York and ei ther

maintained a pernanent place of abode in the State of New York, maintained no

permanent place of abode elsewhere, or spent in the aggregate more than thlr ty

days Jn the State of New York and was thus a resident indlvidual under sect ion

605(a)  (1 )  o f  the  Tax  Law.

II .  Whether pet i t ioner Judith Conley's clafun for refund was properly

den i  ed .
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FINDINGS OF FACT

1. Pet i t loners, Walter Conley and Judith Conley, t iurely f i . led a New York

State Income Tax Resldent Return for the ent ire taxable year 1979 under f i l ing

status I 'Marr i .ed f i l lng separately on gE returntt .  Their  address reported on

such return r^ras 404 TTft t  Avenue, Horseheads, New York 14845. Annexed to such

return was a New York State Clain For Resident Tax Credit  whereon Mr. Conley

claimed credit  for taxes paid to the State of Ohio during L979 of.  $720.72. Hls

separately f i led 1979 Ohio return, which also bore the Horseheads, New York

address, was f i led under Ohio residency status I 'Nonresident, ' r .  Attached to each

return r^ras a Wage and Tax Statement from General Electrlc Company (GE). The

statement attached to hls New York return was lssued by GE in Schenectady, New

York and reported his address as 404 Tif f t  Avenue, Horseheads, New York. The

statement attached to his Ohio return was lssued by GE in Cleveland, Ohio and

reported his address as 40 Hughes Street,  Youngstown, Ohio. Both returns were

prepared by a New York cert i f ied publ ic accountant.

2 .  On October  l ,  1981,  pe t l t ioners  f l led  separa te  amended New York  S ta te

returns fox 1979. On Mr. Conley's amended return he claimed that his period of

New York State residence during said year was from January 1 through March 3I.

On such return he reported only those wages earned prlor to his purPorted

change of resl.dence. Originall-y cJ-aimed deductions and an exemption for his

daughter were shi f ted to his wife 's return. Sald shi f t  in the deduct lons and

exemption formed the basis of Mrs. Conleyts amended return, which was f l led on

a ful l  year New York State residency basis.  The refund clalmed on Mr. Conleyrs

amended return was $21439.08. The refund clained on Mrs. Conleyts amended

r e t u r n  w a s  $ 2 9 0 . 8 2 .
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3. On July 26, 1982, the Audlt  Divis ion issued a not lce to each pet i t ioner

advising them that,  their  respect lve claims for refund had been disal lowed ln

fuI l .  The explanat ion given for the disal lowance of Mr. Conley's claim was as

fo l lows:

"Refund clained on amended return f.ot L979 is disallowed because
no informatl-on subrnltted substantl.ates that a change of resldence fron
New York State occurred in the tax year L979."

The explanatlon given for the dlsallowance of l ' lrs. Conleyts clalm was as

fo l lows:

t tRefund claimed on amended return for 1979 ls disal lowed because
acceptance of such clain would result  ln a substant lal ly hlgher tax
l iabi l i ty on separate return of your husband, Walt ,er Conley.f '

4.  Pr lor to L979 pet i t ioners nere donici l iar ies and residents of the

State of New York for many years. They owned a three bedroom ranch style house

i.n Horseheads, New York, a suburb of Elmira. Slnce approxirnately 1968, Mr. Conley

has been a ful l  t ine employee of GE.

5. In or about February, L979 GE advised Mr. Conley that i t  intended to

close i ts Elnira plant.  0n or about Aprl l  l ,  1979 Mr. Conley was t .ransferred

from his posit lon of Manager of Labor Relat lons and Plant Safety at the Elnira

plant to Manager of Plant Employee and Conmunlty Relatlons at GErs Youngstown'

Ohto larnp plant.

6.  Mr. Conley test l f led that upon his transfer to Ohlo he moved to an

apartment located at "40 l{ughes Street,  Youngstown, Ohlo".  Hls wife and

daughter contlnued to reside ln their Elurirar New York home. Said apartxnent

purportedly contained a bedroom, ki tchen and sl t t lng room. Mr. Conley test l f led

that he furnished the apartment with furni ture brought fron his Elmira'  New

York home as well as with new furnlture purchased in Ohlo. Said aPartment \ilas

purportedly rented to pet i t loner on a month to month basis for "approximately

$75.00 a monthr ' .  He test i f led that the rent \^ras low because hls landlady was
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very old and he performed services for her such as taking out the garbage,

cutt ing the grass and washing the windows. To evidence his rental  of  sald

apartment Mr. Conley subnit ted rent receipts from one Vivian Jennings. However,

review of such rental  recel-pts show that they were issued to Mr. Conley wlth

respect to a t t roomtt rented at t t243 Norwood Avenuett ,  Youngstown, Ohio, not with

respect to an apartment al legedly maintained at 40 Hughes Street.  Addit ional ly,

a let ter f rorn GE dated AprlL 2, L982, which was submitted by Mr. Conley, shows

in the letcerhead that 40 Hughes Street, Youngstownr 0hio was the address of

the lncandescent Lanp Department of GEfs Youngstown Lamp Plant,  not Mr. Conleyfs

apartment.  Furthermore, a let ter submitted by Mr. Conl-ey dated August 30'  1983

from one J.L. Nul l ,  Manager of Plant Account i .nB, Ohio Lanp Plantr states ln

pert lnent,  part  that:

" In Ju1y, 1979 he (Mr. Conley) advised me he was l lv ing at 243
Norwood Avenue, Youngstown, OhJo whieh to my knowl-edge remained hls
address unt i l  he transferred to GE Credit  Corporat lon, Stamford, Conn.,
e f f e c t i v e  J u n e  1 6 ,  1 9 8 0 . "

7 .  Since the documentary evidence subnit ted direct ly contradlcts pet i t loners'

test imony rendered with respect to the locat ion and nature of Mr. Conleyrs Youngstown'

Ohio dwel l lng (see Flnding of Fact "6",  supra),  al l  further test lmony rendered by

pet l t ioners with respect to their  intent and act lons is deemed to be incredible.

8. In June, 1980 Mr. Conley lef t  the Youngstowrr,  Ohlo plant to accePt a

new job opportunity wlth GE in Stamford, Connect lcut.

9.  1"1r.  Conley al leged that both his transfer to Youngstown, Ohio and hls

subsequent transfer to Stamford, Connect icut were pentranent in nature.

10. In the late summer of 1980, pet i t ioners purchased a house ln Connect icut.

Thelr  E1mira, New York house was sold in l9B0 pr lor to said purchase.
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CONCLUSIONS OF LAW

A. That a domici le once establ ished cont lnues unt i l  the person in quest lon

moves to a new locat ion wlth the bona f ide lntent ion of making his f ixed and

pennanent home there. No change of doniclle results from a removal to a new

locat ion t f  the intent ion is to remaln there for only a l in i ted t ime. (20

N Y C R R  r 0 2 . 2 ( d )  ( 2 ) ) .

B. That pet i t ioner Walter Conley has fal led to sustaln his burden of

proof,  imposed pursuant to sect i .on 689(e) of the Tax Law, to show that he

effected a change of dornici le from New York to Ohio during 1979. Accordlngly,

Mr. Conley was domici led in New York State during the ent ire taxable year 1979.

C.  That  sec t ion  605(a)  o f  the  Tax  Law prov ides  tha t :

rrA resident individual means an indivldual:

(1) Who ls dourlc l led in this state, unless he rnaintains no
permanent place of abode in thls state, malntains a permanent place
of abode elsewhere, and spends in the aggregate not more than thir ty
days  o f  the  taxab le  year  in  th is  s ta te . . . r r

D. That pet i t ioner Walter Conley has fai led to sustain his burden of

proof to show that he has met the requlrements provlded in sect ion 605(a) (1) of

the Tax Law. Accordingly,  i t  is hereby deemed that pet i t ioner lJal ter Conley

was a resident individual of  New York State during the ent ire taxable year

r 9 7 9 .

E. That pet i t ioner Walter Conleyrs claim for refund (arnended return) is

denled and the not ice of disal lor,rrance ln ful- l  of  such claim, dated JuLy 26,

1982, is sustal-ned.



F. That pet i t ioner

denied and the not ice of

1982,  i s  sus ta ined.

DATED: Albany, New York

.JAt! 2 B 1986
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Judith Conleyrs claim for refund (amended return) ls

disal lowance in ful l  of  such claim, dated JuLy 26'

STATE TAX COMMISSION


