
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Thuey Wah Chln

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Artic].e 22
of the Tax Law and Chapter 46, Ti t le T of the
Administrat lve Code of the City of New York for
the  Years  1976 th rough 1980.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 4th day of Apri l ,  1986, he/she served the wlthin not lce
of Decision by certified mail upon Thuey tr{ah Chin the petltloner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Thuey Wah Chln
46 Mulber ry  S t .
New York, NY 10013

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  Apr i l ,  1986.

that  the saLd addressee ls  the pet i t loner
forth on said wrapper is the last known address

to admLniste
Tax Law sec

oaths



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of
o f

Shew S.

the  Pet i t ion

Tom AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic l-ency or for
Refund of Personal Income Tax under AttLcLe 22
of the Tax Law and Chapter 46, Tl t le T of the
Adurinistrative Code of the City of New York for
the  Years  1976 th rough 1980.

State of  New York :
s s .  :

County of Albany :

David Parchuck/Connle Hagelund, being duly sworn, deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she is  over  18 years

of  age,  and that  on the 4th day of  Apr l l ,  1986,  he/she served the wi th in not ice

of  Decis ion by cer t i f ied mai l  upon Shew S.  Tom the pet l t ioner  in  the wi th in
proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

nrapper addressed as fo l lows:

Shew S.  Tom
52 03-69 Place
Maspe th ,  NY  11378

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That deponent further says
herein and that the address set
o f  the  pe tL t ioner .

Sworn to before rne this
4th d,ay of Apri l ,  1986.

that  the said addressee is  the pet i t ioner

forth on said hrrapper ls the last known address



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Yat Bun Slng, Inc.

for Redetermination of a Defl-ciency or Revi.sion
of a Determinat ion or Refund of Corporat ion
Franchise Tax under Art ic le(s) 94 of the Tax
Law fo r  the  Years  1978 -  1980.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on sald lrrapper is the last knom address

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrnission, that he/she is over 18 years
of age, and that on the 4th day of Apri l ,  1986, he/she served the within not lce
of Decision by cert i f ied mai l  upon Yat Bun Sing, Inc.,  the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Yat Bun Sing, Inc.
c/o Thuey Wah Chin
46 Mulber ry  S t .
New York, NY 10013

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  Apr i l ,  1986.

Aut



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Thuey hlah Chin

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under LrticLe 22
of the Tax Law and Chapter 46, Tltle T of the
Adnlnistrat ive Code of the City of New York for
the  Years  1976 th rough 1980.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commlssion, that he/she ls over 18 years
of age, and that on the 4th day of Apri l ,  1986, he served the wlthin not lce of
Decision by cert i f led nai l  upon Bernard Halpern, the representat lve of the
pet i . t ioner in the wlthin proceeding, by encl-osing a true copy thereof in a
securely sealed postpaid rrrrapper addressed as follows:

Bernard Halpern
1 4 7  W e s t  4 2 n d  S t .
New York, NY 10036

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee is the rePresentat ive
of the petitioner herein and that the address set forth on said rdrapper ls the
last known address of the representat ive of the pet l t loner.

Sworn to before me this
4 th  day  o f  Ap r i l ,  1986 .



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

TonShew AFFIDAVIT OF MAILING

for Redetermination of a Deficlency or for
Refund of Personal Income Tax under ArttcLe 22
of the Tax Law and Chapter 46, Ti t le T of the
Administrat ive Code of the City of New York for
the Years 1976 through 1980.

State of New York :
s s .  :

County of Albany :

David Parchuck/Connle Hagelund, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Co'nmission, that he/she Ls over 18 years
of age, and that on the 4th day of Apri l ,  1986, he served the withln not ice of
Decision by cert i f led nai l  upon Bernard Halpern, the representat ive of the
peti"tioner in the within proceedlng, bY encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Bernard Halpern
147 West  42nd St .
New York, NY 10036

and by depositlng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excl-usive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the representat ive
of the pet i t ioner herein and that the address set forth on saLd wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before rne this
4th day of Apri l ,  1986.

o f
o f
S .

lzed to administer
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Yat  Bun Sing,  Inc.

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Corporat ion
Franchise Tax under Ar t ic le(s)  9A of  the Tax
Law fo r  t he  Yea rs  1978  -  1980 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmission, that he/she is over 18 years
of age, and that on the 4th day of Apri l ,  1986, he served the within not ice of
Decision by cert i f ied nai l  upon Bernard Halpern, the representat ive of the
pet i t ioner ln the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid hrrapper addressed as fol lows:

Bernard Halpern
L47 l l .  42nd St .
New York, NY 10036

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service rdi thin the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on sald r^trapper l -s the
last knorm address of the representatLve of the pet i t ioner.

Sworn to before me this
4 th  day  o f  Ap r i l ,  1986 .
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  L 2 2 2 7

Apr l1  4 ,  1986

Thuey Wah Chln
46 Mulber ry  S t .
New York ,  NY 10013

Dear  Mr .  Ch ln :

Please take not ice of the Decislon of the State Tax Commlssion enclosed
herewlth.

You have now exhausted your rlghE of revlew at the admtnlstrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le T of
the Adrnlnistratlve Code of the Clty of New York, a proceedtng ln court to
review an adverse declsion by the State Tax Commlssion may be lnst l tuted only
under Art l -c le 78 of the Civl l  Practtce Law and Rules, and must be comenced ln
the Supreme Court of the State of New York, Albany County, withln 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed ln accordance
wlth thls decisl"on nay be addressed to:

NYS Dept. Taxation and Fi"nance
Law Bureau - Ll t lgat lon Unlt
Building /it9, State Campus
Albanyp New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Taxing Bureauts Representat ive

Petl t ioner t  s Representat ive :
Bernard Halpern
1 4 7  W e s t  4 2 n d  S t .
New York, NY 10036



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

A p r l l  4 ,  1 9 8 6

Shew S. Tom
52 03-69 Place
Maspeth ,  NY 11378

Dear  Mr .  Tom:

Please take not ice of the Declslon of the State Tax Commlsslon enclosed
herewith.

You have now exhausted your rlghu of review at the adminlstrative level.
Pursuant to sect ion(s) 690 & I3I2 of the Tax Law and Chapter 46, Tl t le T of
the Adninistrattve Code of the Clty of New York, a proceedLng in court to
review an adverse declslon by the State Tax Commission may be lnst l tuted only
under Art lele 78 of the Clvi l  Pract lce Law and Rules, and must be connenced ln
the Supreme Court of the State of New York, Albaoy County, within 4 months from
the da te  o f  th is  no t lce .

Inquirles concernl"ng the computation of tax due or refund allowed ln accordance
wlth thls declsion may be addressed to:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Li t lgat lon Unlt
Bul lding / f  9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve

Pet i t ioner  rs  Representa t lve :
Bernard Halpern
1 4 7  W e s t  4 2 n d  S t .
New York ,  NY 10036



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , I  Y O R K  1 2 2 2 7

Apr l l  4 ,  f986

Yat Bun Slng, Inc.
c/o Thuey Wah Chln
46 Mulber ry  SE.
New York ,  NY f00 f3

Gentlemen:

Please take not ice of the Decislon of the State Tax Commlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the administrati.ve level.
Pursuant to sect lon(s) 1090 of the Tax Law, a proceedlng In court  to revlew an
adverse decl"sion by the State Tax CommLsslon may be lnstLcuted only under
Artlcle 78 of. the Civil Practice Law and Rules, and oust be conmenced ln the
Supreme Court of the State of New York, Albany County, hrlthln 4 rnonths fron the
date of thls not i .ce.

Inquirles concernlng the couput,atlon of tax due or refund allowed ln accordance
wlth thls decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Lltlgatlon Unlt
Buildlng /i9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive

Petl t ioner t  s Representat ive :
Bernard Halpern
L 4 7  W ,  4 2 n d  S t .
New York, NY 10036



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

THUEY WAH CHIN

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under Artlcle 22
of  the Tax Law and Chapter  46,  T i t le  T of  the
Adrninistrative Code of the City of New York
fo r  t he  Yea rs  1976  th rough  1980 .

In the In lat ter  of  the Pet i t ion

o f

SHEW S. TOM DECISION

for Redetermlnat ion of a Def ic iency or for
Refund of Personal Income Tax under LrtLcLe 22
of the Tax Law and Chapter 46, Title T of the
Administrat ive Code of the City of New York
for the Years 1976 through 1980.

In  the Mat ter  of  the Pet i t lon

o f

YAT BUN SING, INC.

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Corporat ion Franchise Tax under
Art ic les 9-A and 27 of  the Tax Law for  the
Years  1978  th rough  1980 .

Peti t ioners, Thuey I ,Jah Chin, 46 Mulberry Street,  New York, New York 10013

and Shew S.  Tom,  52-03 69 th  P lace ,  Maspeth ,  New York  11378,  f i led  pe t i t ions  fo r

redeterminat ion of def ic iencies or for refunds of personal income tax under

Art ic le 22 of the Tax Law and Chapter 46, Ti tLe T of the Administrat lve Code of



-2 -

the City of New York for the years 1976 through 1980 (Fl le Nos. 43943 and

43949) .

Pet i t ioner Yat Bun Sing, Inc.,  c/o Thuey Wah Chinr 46 Mulberry Street,  Nerd

York, New York 10013, f l led a pet i t i -on for redeterminat ion of a def ic iency or

for refund of corporat ion franchise tax under Art ic les 9-A and 27 of the Tax

Law for the years 1978 through 1980 (Fl le No. 45295).

A consol idated hearlng was held before Dorls E. Stelnhardt,  Hearlng

Off icer,  at  the off ices of the State Tax Connlsslon, Two World Trade Center,

New York ,  New York ,  on  November  2L ,  1985 a t  10 :00  A.M.  Pet i t ioners  appeared by

Bernard l la lpern, C.P.A. The Audit  Divis lon appeared by John P. Dugan' Esq.

(Anne Murphy, Esq.,  of  counsel)  .

ISSUES

I .  Whether  pet i t ioner  Yat  Bun Slng,  Inc.  f i led a pet l t ion for  a hear ing

wi th the State Tax Comnlss ion wi th in 90 days of  the rnai l ing of  not ices of

def ic iency issued pursuant  to Ar t ic le  9-A of  the Tax Law.

I I .  Whether  the Audi t  Div is f -on proper ly  used the resul ts  of  a sales tax

audi t  to  adjust  pet l t ioners t  corporat ion f ranchise taxes and personal  income

taxes wLthout performing an independent audit.

FINDINGS OF FACT

1.  On 0c tober  18 ,  L982,  the  Aud i t  D iv is ion  issued th ree  no t ices  o f

def ic iency pursuant to Art ic le 9-A of the Tax Law against pet i t ioner Yat Bun

Sing, Inc. ( t ' the corporat iontt)  as fol lows:

Per iod Ended Tax In teres t Total  Due

12- /3 r /78
12 /3 r /7e
L2/ 3L I B0

$2 ,  953  .  oo  $  1  ,  199 .00  $4 ,  152  .  oo
$  s94 .00  $  191 .00  $  78s .00
$1 , l o1 .oo  $  260 .00  $1 ,361 .00
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2. On Februar!  2,  1983, the Audit  Dlvis ion issued two not ices of def ic iency

against pet i t ioner Shew S. Tom assert ing personal lncorne tax due in the amount

o f  $ 3 , 8 3 4 . 0 0 ,  p l - u s  i n t e r e s t  o f  $ 1 , 6 0 3 . 8 3 ,  f o r  a  t o t a l  d u e  o f  $ 5 , 4 3 7 . 8 3  f o r  t h e

years 1976 through 1980. On the sane date, the Audit  Divis ion issued two

not ices of def ic iency against pet i t ioner Thuey Wah Chin assert lng personal

income tax  due in  the  amount  o f  $61081.00 ,  p lus  in te res t  o f  $5 ,585.29 ,  fo t  a

t o t a l  d u e  o f  $ 1 1 , 6 6 6 . 2 9  f o t  t h e  y e a r s  1 9 7 6  t h r o u g h  1 9 8 0 .

3. Pet i t ioners Shew S. Tom and Thuey Wah Chin each f i led t imely protests

o f  the  a fo rement ioned no t ices .  Wi th  respec t  to  pe t i t ioner  Yat  Bun S ing ,  Inc . r

the f i rst  correspondence protest ing i ts not ices of def ic iency was a note typed

on a pa)rment document original1y issued by the Audit Division which the corpora-

t lon sent to the Tax Appeals Bureau on or about May 27 r 1983. The note stated'

t tAbove amounts not due. Taxpayer objected to assessment.rr  No evidence of an

ear l ie r  p ro tes t  w i th  respec t  to  the  corpora t ion  was o f fe red  by  pe t i t ioners .

4. The corporat ion operated a Chinese restaurant in New York City.

Mr. Chin was the president and Mr. Tom was the secretary-treasurer. Mr. Chln

worked ful1 t ime at the restaurant and Mr. Tom worked part  t ime as a waiter.

Pet i t ioners  so ld  the  bus lness  in  August ,  1980.

5. The Audit Division conducted a sales tax audit of the buslness for the

period March 1, L976 through August 31, 1980. The auditor performed markup

tests on the corporat ionts purchases for February, 1980 courparlng then to the

l" lareh, 1980 sel l ing pr ices. The auditor computed markups of 318 percent on

wine  and l iquor ,  zOL percent  on  beer ,  30 .8  percent  on  c igare t tes  and 150

percent on soda. Based on markups computed on a pr lor audit ,  the auditor

adjusted the l iquor markup to 300 percent and set the markup on food sales at

80 percent.  The markups were appl ied to purchases for the audit  per lod to
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deterrnine total  taxable sales for the period. The audltor also performed an

overcol lect ion test and found that $314.39 in tax was overcol lected during the

audit  per iod and not remit ted to the Department of Taxat ion and Finance.

Pet i t ioners agreed to the results of the sales tax audlt  and paid the assessment.

6 .  Subsequent ly ,  the  sa les  tax  aud i t  resu l ts  were  used to  ad jus t  pe t i t ioners l

corporat ion franchise tax and personal lncome tax due. The addit ional sales

found for sales tax purposes were appl ied as addlt ional gross sales for corpora-

t ion franchise tax purposes and the tax for the corporat ion was increased by an

appropriate amount. It was then assumed that Mr. Chin and I"1r. Tom were each 50

percent shareholders in the corporat ion and one-half  of  the addlt ional gross

sales were attr ibuted to each of them as construct l -ve dividends which increased

their  respect ive personal incone taxes accordlngly.

7. Pet i t ioners offered no evidence to refute the sales tax audlt  f indings

but objected to their  use for corporat ion franchlse and personal income tax

purposes. However,  with respect to the corporat ion, pet i t ioners offered no

evidence that i t  had addit ional cost of  goods sold or other deduct lons that

would part ial ly of fset the addit ional sales found on audit .

8.  t rr l i th respect to Mr. Chin and Mr. Tom, evidence was produced indicat lng

that there lvere other shareholders of the corporat ion and that Mr. Chln held 6

of 73 shares outstandlng, or 8 percent,  and Mr. Tom held 4 of 73 shares out-

standing, or 5 percent.  The addlt lonal gross sales of the corporat lon for the

vears in issue hrere as fol lows:

Year Addi t ional  Sales

r97 6
r97 7
197 8
r97 9
1980

$23,  963 .  oo
$28 ,694 .00
$29 ,526 .00
$ 20,  806 .  00
$11 ,004 .00
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Applying 1"1r.  Chinrs and Mr. Tomrs respect ive

corporat ion to the addit lonal-  sales results

fol lows:

percentage interests in  the

in additional income to each as

Year

r97 6
t97 7
1978
r979
19 80

Mr. Chin

$ 1 , 9 1 7 . 0 4
$ 2 , 2 9 5 . 5 2
$ 2 , 3 6 2 . 0 8
$ 1 , 6 6 4 . 4 8
$  8 8 0 . 3 2

CONCLUSIONS OF LAW

Mr. Tom

$1 ,198 .15
$1 ,434 .70
$  I  , 476 .30
$  1  , 040 .30
$  550 .20

A. That  sect ion 1089(b)  of  the Tax Law provides,  in  par t ,  that  wl th in 90

days after the mailing of a Notice of Deficiency of corporation franchlse tax'

a taxpayer may fi l-.e a petit ion with the Tax Comnission for a redeterml-nation of

the def lc iency.  ! t r i th  respect  to  the corporat lon,  s ince the f i rs t  communicat ion

which could be construed as a pet i t lon was not  f i led unt i l  l " lay 27 '  1983'  over

four  months la te,  the corporat ionrs pet i t ion for  a hear ing is  denied.

B.  That  where there is  some factual  basis  for  decid ing that  the tax

returns as f i led do not  accurate ly  ref lect  the t rue incoure received by a

taxpayer,  the Audi t  Div is ion may determlne proper income uslng indi rect  methods.

S e e  H o l l a n d  v .  U n i t e d  S t a t e s ,  3 4 8  U . S .  I 2 I , 1 3 1 - 1 3 2 .  T h e  s a l e s  t a x  a u d l t

conducted by the Audlt  Divis ion revealed addit ional sales tax due from the

corporatf-on. Such a determinat lon provlded a factual basis for deciding that

the income reported by pet i t ioners on their  corporat ion franchise tax reports

and personal income tax returns was not accurate and, thus, the Audlt  Divis ion

properly used the sales tax audit  f indings to calculate corporat ion franchise

and personal income tax. No provision of the Tax Law or regulat ions precludes

the Audit  Divis ion from ut i l i -z ing the results of an audit  conducted under one
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ar t ic le  of  the tax law in an audl t  conducted under another  ar t ic le .  See

Matter  of  Casta ldo,  State Tax Couutr iss ion,  February 15,  1985.

C. That inasnuch as Mr. Chin and Mr. Tom owned only eight percent and

f ive  percent ,  respec t ive ly ,  o f  the  s tock  o f  the  corpora t ion '  the i r  cons t ruc t ive

dividends should have been deternined based on those percentages. Therefore,

the personal income tax liability of petitioners Thuey trtlah chin and shew s' Tom

ls to be recomputed utilizing additional income amounts based on their resPectlve

interests in the corporat ion as discussed in Finding of Fact r '8".

D. That the pet i t ion of Yat Bun Slng, Inc. ls denied and the not ices of

de f ic iency  issued October  18 '  I9B2 are  sus ta ined.

E. That the pet i t ions of Thuey Wah Chin and Shew S. Tom are granted to

the extent indicated in Conclusion of Law t tC";  that the Audit  Divis ion ls

directed to nodify the not ices of def lc iency issued february 2, 1983 accordingly;

and that,  except as so granted, the pet i t l -ons are in al l  other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

APR 0 41980
PRESIDENT

C\
( \

\ t t


