
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Car los  R.  &  L i l l i an  A.

Pet, i t ion

Chanell AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic lency or Revlsion
of a Determlnat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of.  the Tax Law
for  the  Years  1977 & 1978.

State of New York :
s s .  :

County of Albany :

Doris E. Stelnhardt,  being duly sworn, deposes and says that he/she ls an
employee of the State Tax Comrnlssion, that he/she is over 18 years of age'  and
that on the 18th day of February, 1986, he/she served the within not lce of
Decislon by cert i f ied ural l  upon Carlos R. & Ll l l lan A. Chanel l  the pet l t ioner
in the within proceedi.ng, by enclosing a true copy thereof in a securely sealed
postpaid r4rrapper addressed as fol lows:

Carlos R. & Ll l l ian A. Chameli
238 Irving Tererace
Kenmore, NY L4223

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off lce under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent furt,her says
herein and that  the address set
o f  t he  pe t l t i one r .

Sworn to before me th is
lS th  day  o f  Feb rua ry ,  L986 .

that the said addressee is the pett t ioner
forth on sald wrapper is the last known address

n is te r
w sec t i on



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Car los  R,  &  L i l l l an  A.

Pet i t l on

Chanell AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic lency or Revislon
of a Determl"nat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for the Years 1977 & 1978.

Stat,e of New York :
s s .  :

County of Albany :

Doris E. Stel"nhardt,  belng duly sworn, deposes and says that he/she is an
employee of the State Tax Commisslon, that he/she is over 18 years of age, and
that on the lSth day of February, 1986, he served the wlthln not ice of Decislon
by cert i f ied nai l  upon Harold Fein, the represenEative of the pet i t loner in
the within proceeding, by encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Harold Fein
245 StatLer Off ice Bldg.
Buf fa lo ,  NY 14202

and by deposit ing same enclosed in a postpal"d properly addressed wrapper ln a
post off ice under the excluslve care and custody of the Unit ,ed Stat,es Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representat ive
of the pet i t loner hereln and t ,hat the address set forth on said wrapper is the
last known address of the representat ive of the pet i t loner.

Sworn to before me thls
18 th  day  o f  February ,  f986. bara t-sl{j./':l\aul;t-

or i zed  to
ursuant to Tax

nister oaths
\ r  sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February  18 ,  I986

Carlos R. & Li l l ian A. Chanel i
238 lrv ing Tererace
Kenmore, NY 14223

Dear Mr. & Mrs. Chanel i :

Please take not ice of the Declsion of the State Tax Commisslon enclosed
herewith.

You have now exhausted your r ight of  review at Ehe administrat ive 1evel.
Pursuant to sect lon(s) 690 of the Tax Law, a proceeding in court  to revlew an
adverse decision by the State Tax Commission nay be inst i tuted only under
Art ic le 78 of the Civi l  Pract lce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, withln 4 nonths from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Lltigatl"on Unlt
Bul lding /19, State Campus
Albany, New York 12227
Phone #  (518)  457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Represent ,a t i ve
Harold Fein
245 St.atLer Off lce B1dg.
Buf fa lo ,  NY 14202
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Hector & Paula

the Pet l t ion

Chameli AFFIDAVIT OF MAILING

for Redeterminat lon of a Def ic iency or Revlsion
of a Determinatlon or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for  the  Years  L977 & 1978.

St,ate of New York :
s s .  :

County of Albany :

Doris E. Steinhardt,  being duly sworn, deposes and says that he/she ls an
employee of the State Tax Cornmlsslon, that he/she ls over 18 years of age, and
that on the 18th day of February" 1986, he/she served the withln not, lce of
Declsion by cert l f led nai l  upon Hector & Paula Chanel i  the pet l t ioner in the
wlthin proceeding, bI enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Hector & Paula Chameli
220 Depew Ave.
Buffalo, NY L42L4

and by deposlt ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the Unlted States Postal
Servlce wlthin the Stat,e of New York.

That deponent further says
hereln and that the address set
of the pet l t ioner.

Sworn to before me this
18th day of Februarl . '  1986.

that  the sald addressee ls  the Pet i t ioner
forth on sald wrapper is the last known address

r i zed  to
rsuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o r

Hector & Paula Chanel l

for Redeterml"nat lon of a Def ic iency or Revision
of a Determinat,ion or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law
for  the  Years  1977 & L978.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt,  belng duly sworn, deposes and says that,  he/she is an
employee of the St,ate Tax Commlsslon, that he/she is over 18 years of age, and
that on the l8th day of February, 1986, he served the wlthin not ice of Declslon
by cert l f led mai l  upon Harold Fein, the representat ive of the pet i t loner in
the wlthln proceeding, by encloslng a l rue copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Harold Fein
245 Sta t le r  Of f i ce  B ldg .
Buf fa lo ,  NY 14202

and by deposit ing
pos t  o f f i ce  under
Service wLthln the

That deponent
of the pet ic loner
last known address

same enclosed in a postpald properly addressed wrapper ln a
the exclusive care and custody of the United States Postal

S ta te  o f  New York .

further says that the sald addressee ls the representat ive
herein and that the address set forth on said rrrapper ls the

of the representat ive of the pet lgioner.

Sworn to before me th is
18 th  day  o f  Feb rua ry ,  f 986 .

to adm s te r  oa ths
sec t i on  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O I , T M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

February  18 ,  1986

llector & Paula Charneli
220 Depew Ave.
Buffalo, NY 142L4

Dear  Mr .  &  Mrs .  Chane l l :

Please take not ice of the Decislon of the State Tax Conmisslon enclosed
herewith.

You have now exhausted your right of review at the admlnlstrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Clvl l  Pract ice Law and Rules, and must be commenced ln the
Supreme Court, of the State of New York, Albany Countyr wlthln 4 months from the
date  o f  th is  no t ice .

Inqulries concerning the computatlon of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litlgation Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Harold Fein
245 StatLer Off lce Bldg.
Buf fa lo ,  NY 14202
Taxing Bureau's Representat ive



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet l t ion
o r

Pet,er & Al l rora Cornejo

for Redetermi.nat lon of a Def lc iency or Revision
of a Determinat l .on or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for  the  Years  L977 & 1978.

and by deposi t ing same enclosed
post  of f ice under the exclus lve
Serv ice wi th in the State of  New

That  deponent  fur ther  says
hereln and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th ls
18 th  day  o f  Feb rua ry ,  1986 .

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper ln a
care and custody of the Unlted States Postal
York .

that  the said addressee ls  the pet l t ioner
forth on sald wrapper ls the last known address

State of New York :
s s .  :

County of Albany :

Doris E. Stelnhardt,  belng duly sworn, deposes and says that he/she is an
employee of the State Tax Connission, that he/she ls over 18 years of age, and
Ehat on the 18th day of February, 1986, he/she served the withln not ice of
Decision by cert i f led nal l  upon Peter & Al l rora Cornejo the pet l , t loner in the
wlthin proceedinB, by enclosing a true copy thereof ln a securely sealed
postpald wrapper addressed as fol lows:

Peter & Al l rora Cornejo
74 Darta Place
B u f f a l o ,  N Y  I 4 2 L 6

s ter  oa ths
w sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Peter & Al l rora

Ehe Pet i t lon

Cornejo AFFIDAVIT OF MAILING

for Redeterminat lon of a Def ic lency or Revlslon
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for  the  Years  1977 & L978.

State of  New York :
s s .  :

County of Albany :

Dorls E. Steinhardt,  being duly sworn, deposes and says that he/she ls an
employee of the State Tax Connissl-on, that he/she is over 18 years of age, and
that on the 18th day of February, 1986, he served the wlthin not lce of Decislon
by cert l f ied mal l  upon Harold Fein, the representat lve of the pet l t ioner in
the wlthln proceedlng, by enclosing a true copy thereof in a securely sealed
postpaid hrrapper addressed as fol lows:

Harold Feln
245 Sta t le r  Of f i ce  B ldg .
Buf fa lo ,  NY 14202

and by deposlt lng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce wlthin the State of New York.

Thar deponent further says that the said addressee is the representat lve
of the pet l t ioner hereln and that the address set forth on sald rdrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
18 th  day  o f  February ,  1986.

i ized to
rsuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February  18 ,  1986

Pet,er & Al l rora Cornejo
74 Dana Place
Buffalo, NY L4216

Dear  l { r .  &  Mrs .  Co rne jo :

Please take not ice of  the Decis ion of  the State Tax Conmlssion enclosed
herewi th.

You have now exhausted your r lght of  review at che administrat ive 1evel.
Pursuant t ,o sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse deciston by the State Tax Comrnission nay be lnst, i tuted only under
Art ic le 78 of the Civi l  Pract lce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, wtthin 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
lr i th  th is  decis lon nay be addressed t ,o:

NYS Dept.  Taxat ion and Finance
Law Bureau - Ll t lgat ion Unit
Bui lding /19, State Campus
Albany, New York L2227
Phone / t  (5 18) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Harold Fein
245 Sta t le r  Of f l ce  B ldg .
Buf fa lo ,  NY 14202
Taxi-ng Bureauf s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the
o f

Raymond A. & Josephlne

Pet i t lon

Occhlno AFFIDAVIT OF MAILING

for Redeterminat lon of a Def lc lency or Revtsion
of a Determinat lon or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for the Years L977 & L978.

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt,  belng duly sworn, deposes and says that,  he/she is an
employee of the State Tax Commission, that he/she is over 18 years of age, and
that on the 18th day of February, 1986, he/she served the withln not ice of
Declsion by cert l f led nal l  upon Raymond A. & Josephine Occhlno the pet l t ioner
ln the withln proeeedlng, by enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Raymond A. & Josephine Occhlno
1400 N.  French Rd.
N. Tonawanda, NY L4L2O

and by deposlt ing same enclosed in a postpald properly addressed wrapper in a
post off lce under the exclusive care and custody of the United St,ates Postal
Service r^r l thin the State of New York.

That deponent further says that the said addressee ls the pet l t ioner
hereln and that the address set forth on sald wrapper ts the last known address
of  the  pe t i t ioner .

Sworn to before ne this
18 th  day  o f  February r  1986.

r  oathslnl
ect ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the
o f

Raymond A. & Josephlne

Pe t i t i on

Occhino AFFIDAVIT OF MAILING

for Redeterml-nat ion of a Def ic lency or Revislon
of a Deternlnat ion or Refund of Personal Incone
Tax under Art ic le(s) 22 of the Tax Law
for the Years 1977 & 1978.

State of New York :
s s .  :

County of Albany :

Doris E. Stelnhardt,  being duly sworn, deposes and says that he/she i .s an
employee of the State Tax Commission, that he/she is over 18 years of age, and
that on the 18th day of February, 1986, he served the wlthin not lce of Declsion
by cert i f ied nai l  upon Harold Fein, the representat lve of the pet l t loner ln
the wlthln proceeding, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Harold Feln
245 Sta t le r  B ldg .
Buf fa lo ,  NY 14202

and by deposi t ing
pos t  o f f l ce  unde r
Servlce r^rlthln the

That deponent
of  the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper ln a
che excluslve care and custody of the United States Post,al

S ta te  o f  New York .

further says that the sald addressee is che representat lve
hereln and that the address set forth on said wrapper ls the

of the representat ive of the pet i t ioner.

Sworn to before ne thls
18 th  day  o f  February ,  1986.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February  18 ,  1986

Raynond A. & Josephine Occhlno
1400 N.  French Rd.
N. Tonawanda, NY L4L20

Dear  Mr .  &  Mrs .  Occh lno :

Please take not ice of the Declsion of the State Tax Comrnission enclosed
herewlth.

You have now exhausted your right of review at the administratlve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to revi .elr  an
adverse declslon by the Stat,e Tax Comrnission nay be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date  o f  th ls  no t ice .

Inqulrles concerning the conputation of tax due or refund allowed tn accordance
with this declslon nay be addressed t ,o:

NYS Dept,  Taxat ion and Flnance
Law Bureau - Litigation Unlt
Bul lding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet l t ioner ts  Representa t ive
Harold Fein
245 Sta t le r  B ldg .
Buf fa lo ,  NY 14202
Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

CARLOS R. AND LILLIAN A. CHAMELI

for  Redeterminat i "on of  a Def ic lency or  for
Refund of Personal Income Tax under Arttcle 22
of  the Tax Law for  the Years 1977 and 1978.

In  the  Mat te r  o f  the  Pet l t lon

o f

HECTOR AND PAULA CHAMELI

for Redeterminat ion of a Def ic lency or for
Refund of Personal Income Tax under LxtLcLe 22
of the Tax Law for the Years 1977 and L978.

In  the Mat , ter  of  the Pet i t ion

o f

PETER AND AUROM CORNEJO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Years 1977 and, 1978.

In the Matter of the Pet l t ion

O I

MYMOND A. AND JOSEPHINE OCCHINO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under AttIcLe 22
of the Tax Law for the Years 1977 and 1978.

DECISION

Irving Terrace, Kenmore,

a def ic iency or for

Pet l t ioners  Car los

New York 14223, f i led a

R. and L i l l ian A.  Chanel i ,  238

pet l t ion for  redeterrn inat ion of



-2 -

refund of personal income tax under Art ic le 22 of the Tax Law for the years

1977 and 1978 (Fi le No. 36752).

Pet i t ioners Hector and Paula Chanel i ,  220 Depew Avenue, Buffalo,  New York

I42 I4 ,  f i l ed  a  per i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income tax under Artlcle 22 of the Tax Law for the years 1977 and 1978

(F i le  No.  36753) .

Pet l t ioners Pet,er and Aurora Cornejo, 74 Dana Place, Buffalo,  New York

L42I6, f l led a pet l t i "on for redeterminat ion of a def ic lency or for refund of

personal income tax under Article 22 of the Tax Law for the years 1977 and 1978

(F i le  No.  36754) .

Pet i t ioners Raynnond A. and Josephine Occhlno, 1400 North French Road,

North Tonawanda, New York 14120, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal lncome tax under Art ic le 22 of the Tax Law

for the years L977 and, 1978 (Fi le No. 36755).

A consol idated hearing was held before James J. Morr is,  Jr. '  I lear lng

Off icer,  at  the off ices of the SEate Tax Cornmj.sslon, State Off lce Bui ldlng, 65

Cour t .  S t ree t ,  Bu f fa lo ,  New York ,  on  February  5 ,  1985 a t  1 :15  P.M. '  h l l th  a l l

b r ie fs  f i led  by  September  6 ,  1985.  Pet l t ioners  appeared by  Haro ld  Fe in '  Esq.

The Audit  Divis ion appeared by John P. Dugan, Esq. (Deborah Dwyer, Esq. '  of

counsel)  .

ISSUE

Whether the Audtt  Dlvis lon properly determlned pet i t ionersr

years 1977 and 1978 attr lbutable to the gain on the L977 sale of

by their  c losely-held corporat ion which was l lguidated 7n I977.

income for the

property owned
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FINDINGS OF FACT

1. The Audlt  Dlvls ion lssued a "Statement of Personal Income Tax Audit

Changes" for the year:s 1977 and, 1978 to pet l t ioners Carlos R. and Li l l ian A.

Charnel l ,  Raymond A. and Josephine Occhlno, and Hector Chanel i  on January 7, 1980

and to pet, l t loners Pelter and Aurora Cornejo, on January 23, 1980. These

statements of audit  changes each explained:

" A s  a  r e s u l t  o f  t h e  a u d i t  o f  R . B . C .  P l a z a  I n c . , l t  h a s  b e e n  d e t e r m i n e d
that the corporat ion assets were sold pr lor to the adopt ion of a plan
of l iquldat ion under Sect ion 333 of IRC. As a result  of  thls sale'
the corporat ion' 's earnings and prof i ts have been increased as shown
on the attached schedules.

Since you have er lected to l i .quldate your shares ln R.B.C. Ptaza under
the one-month lJ-quldat ion provisions, your gain must be recognized as
ordinary income to the extent of your ratable share of the liquidatlng
corporat lonrs eelrnings and prof i ts accumulated after February 28,
1 9 1 3 .

The basis of property (other than rnoney) received by a shareholder
whose recognlzecl gain was determined under the one-month llquidation
rules is the same as the basis of the shareholderrs stock in the
li.quidating corporatlon reduced by any money received and lncreased
by any recognlzed gain. The basls of the mortgage received has been
recomputed on the schedule whlch shows that 427" of the face value of
the mortgage must be declared as ordinary income."

2. The statements of audlt  changes provided the fol lowing computat ions

and schedules:

rrComputat ion of Corporat ionrs Accunulat,ed Earnings & Prof i ts at date of l iquidat ion:

Accumula ted  Earn ings  & Pro f i t s ,  7 /13 /77
Gain on sale of Pl.azzt

Tota l
Less: Federal  Cor:porat ion Tax

N.Y. Franctr ise Tax
Corporat ion's Accumullated Earntngs & Prof i ts at l iquidat ion

Determinat ion of Real- ized & Recognized galn to Stockholders:

Distr ibuttons to shar:eholders
Mortgage
Deposit  by purchaser less comml.ssion of sale
Accumulated Earnj lngs & Prof i ts 7 /13/77

Total  Distr l "but ions

3 7 7 6 8 . 4 0
232092. rr
ffiL

67940 .2 r
23209.21 9rr49.42

178711 .09

217000 .00
38000 .00
377  68  . 40

ffi
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Bas is  o f  S tock
Less :  Treasury  s tock

Real ized gain to shar:eholders

Recogni.zed gain l in i ted to Earni .ngs & Prof i ts

Gaj"n to be recognizect during the llfe of the xnortgage

Conputat ion of Basis of Property received--Mortgage:

Bas is  o f  s tock
Less :  Money rece l "ved:

D iv idends  V /13179
Deposit  by purchaser

Balancel
Add: Recognized g5ain

Adjusted basis of property received--mortgage

Face value of mortgage
Adjusted basls of mor:tgage

Amount to be taxed asi ordlnary lncome
during the life of ttre mortgage--427"

30000 .00
7500 .00

3 7 7  6 8 . 4 0
38000 .00

22500.00

270268.40

178711 .09

91557 .3r

2 2 5 0 0 . 0 0

7  5 7  6 8  . 4 0
Gzz-oa.ao)
1 7 8 7 1 1 . 0 9

r25442.69

2 I  7000 .00
r25442.69

9L557  .3L

Cornputat lon of Sharetrolderst reportable income as a result  of  the l iquldat lon:

1977
1 7 8 7 1 1 . 0 9

r978
Recognlzed gain at date of l iquldat lon
l lortgage col lect i .ons :

Payments receivecl  @ $2073.79
Interest income r:eported
Principle payuentrs received

Amount of mortgage pr: inciple (sic)
col lect ions to be t ,axed as ordinary
income (427.)

Total  shareholders recognized income

Stockholders share of:  income:

10368 .95
(7  L9L  .24 )
3L77 .7 r

24885.48
( r6814 .08 )

807  r  . 40

Raynond A.  Occhino -  President
Peter  Cornejo -  Siecretary
Car los R.  Chami l l -  -  Treasurer
Hector  Chami l l  -  V ice President

450  r  1  . 43
450  1  I  . 43
450LL.43
4501r .44

moas.zS

r334.64

180045.73

3389.99

3 3 8 9  . 9 9

847 .50
847 .50
847 .50
847 .49

533F"

3.  Each of  the pet i t ionerst  l .ncomes were adjusted in  the fo l lowing

manner:
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Income f rom l iqu ida t lon  o f  R.B.C.  P laza ,  Inc .

Income previously reported:
Dlvidend
Capital  gains
NY 202 capital gatns modlficat,ion

Net Adjustment

1977

4s0rr .43

(9442.r0)
(s871 .s0)
(  r  r68  .70 )

28529.L3

r978

847 .50

847 .50

4. On February 17, 1981, a Not ice of Def lc iency was lssued to Carlos and

Ll l l ian Charnel i  assert ing addit ional tax of $4 ,354.02 plus accrued interest for

the years 1977 and L978.

5 .  0n  February  L7 ,  1981,  no t ices  o f  de f lc lency  lvere  lssued to :

a) Peter Cornejo assert ing addlt ional tax of $4,282.61 plus accrued

int,erest for the year 1977;

b)  Peter  Corne jo  asser t ing  add i t iona l  tax  o f  $67.79  p lus  accrued

i -n te res t  fo r  the  year  1978;

c) Aurora Cornejo assert lng addit lonal tax of $60.I2 for the year

1977 .

The no t lces  w i th  respec t  to  Peter  Corne jo  re la te  to  the  R.B.C.  PLaza,  Inc .

adjustments. The not ices wit .h respect to pet l t ioner Aurora Cornejo relate to

add i t iona l  in te res t  income o f  $1  ,00L.79 .

year

for

6.  Pet i t ioners Peter  and Aurora Cornejo,  f l led a " ; io int"  return for  the

I978,  but  only  pet i t ioner  Peter  Cornejo was issued a Not ice of  Def lc iency

the  year  1978.

7. On February

Raynond and Josephine

accrued lnterest for

medi"cal  adjustment of

17 ,  1981,  a  Not ice  o f  Def ic lency  nas  issued to  pe t i t ioners

Occh ino ,  asser t ing  add i t iona l  tax  o f  $4 '265.11  p lus

the  year  1977.  Sa id  Not ice  o f  Def ic lency  concerns  a

$ I , 1 8 7 . 9 1  f o r  t h e  y e a r  L 9 7 7  i n  a d d i t i o n  t o  t h e  R . B . C .
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PLaza,  Inc.  (F inding of  Fact  "3")  adjustment .

i 978  l i ab l l l t y  was  ad jus ted  as  f o l l ows :

Income f rom R.B.C.  P l -aza ,  Inc .
Income prevlously reported:

Capital  gains
N'I  207. capltal  gains modif icat ion
Medical adjustment

Furthermore,  sa id Pet l t ioners l

847.s6

(  e20 .  90)
(  148  .53)
(  2 .20)

fo r  a  ne t  c red l t  ad jus tnent  o f  $224.13 ,  wh lch  resu l ted  in  a  tax  c red i t  o f

g I t .20  wh ich  c red i t  was  app l ied  aga ins t  the  de f lc iency  fo r  the  year  L977.

B.  On February  L7 ,  1981,  the  Aud i t  D l .v ls ion  issued a  Not ice  o f  Def ic lency

to pet i t loners Hect,or and Paula Chanel i ,  assert ing addit ional tax of $4,405.35

plus accrued tnterest,  for the years 1977 and L978. Pet l- t ioners Hector and

paula Chaneli fi led a "joint" return for the year 1977 and on a "marrled fiting

separately on one return" basis for the yeat L978.

g. pet i t loners Raymond Occhino, Peter Cornejo, Carlos Chanel l  and Hector

Chaurel i  were each off icers and 25 Percent shareholders of R.B.C. Plaza, Inc'

(  "RBC")

10.  RBCrs  pr l -nc ipa l  asse ts  r^ re re  cer ta in  rea l  p roper ty ,  bu i ld ings '  f l x tu res

and equipment located ln Getzvl l le,  New York ("Property").

11. Sometime ln May of L977, RBC entered lnto an agreement to sel l  the

Property to Attazay, Inc. The proposed sale pr ice was $325,000.00, l -ncluding a

$63,000.00 ruortgage balance to be assumed by the purchaser,  the proposed

closing date was July 1, Lg77 and the agreement (Contract for Sale and Purchase

of Real Property -  Hearing Exhlbl t  "F") was executed by Morton H. Levy as

secretary of Lt tazay'  Inc.

L2. Al though i t  appears that the sale of the Property by RBC to Attazay was

st i l l  contemplated as of at  least July 6, L977 (Mortgage Statement of Condit ions
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for Assumption Purposes - Hearing Exhibl t  "G"),  for reasons not explained at

the hearlng said sale was not completed.

13. On or about the 8th day of July,  1977, the directors and shareholders

of RBC adopted a plan to l iquidate the corporat ion and to do so pursuant to the

provisions of sect, lon 333 of the Internal Revenue Code. In pursuit  thereof,

the corporat ion and shareholders f l led "Form 966 - Corporate Dissolut lon or

Liquidat ion" and "Form 964 - Elect ion of Shareholder under Sect ion 333 Liqui-

dat ion" with the Internal Revenue Servlce, said forms belng received by the

Distr i .ct  Director of Internal Revenue in tsuffalo,  New York on or about July 13'

L977 .

14 .  The Proper ty  was purchased by  B.H.S.  Inves tors ,  Inc .  on  or  about  the

13th  day  o f  Ju ly ,  1977 fo r  $325,000.00 ,  less  a  Eor tgage ba lance to  be  assumed

by the purchaser.

15 .  On Ju ly  13 ,  1977,  a  deed da ted  Ju ly  13 ,  1977 convey ing  the  Proper ty

f rom R.B.C.  P laza ,  Inc .  to  B .H.S.  Inves tors ,  Inc .  sub jec t  to  a  mor tgage on  sa ld

Property held by Marine l l id land Bank was recorded at the Erie County Clerkrs

Off iee. Said deed was executed by Morton Levy as vice-president of and on

behal f

behal f

o f

o f

B.H.S.  Investors,  Inc.  and by Raymond Occhino as president  of  and on

R . B . C ,  P L a z a ,  I n c .

16.  On Ju ly  13 ,  1977,  a  mor tgage on  the  Proper ty  da ted  Ju ly  13 '  1977 wt th

B.H.S. Investors, Inc. as the mort.gagor and Peter Cornejo, Raymond Occhino'

Hector Chanel i  and Carl  (s ic) Chanel i  as mortgagees was recorded in the Erie

County  C lerk rs  Of f i ce .

L 7 .  O n  t h e  2 7 t h  d , a y  o f  J u l y ,  L 9 7 7 ,  b e t w e e n  L 2 z L 4  p . n .  a n d  I 2 t I 8  P . o . ,

there were recorded in the Erle County Clerkrs Off ice (a) a deed dated July 12,

L977 convey lng  the  Proper ty  f rom B.H.S.  Inves tors ,  Inc .  to  R.B.C.  P laza ,  Inc . ,
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(b) a deed dated July 12, L977 conveying the Property from R.B.C. PLaza, Inc.

to Peter Cornejo, Ra5rmond Occhino, Carl  Chanel i  and Hector Chameli ,  and (c) a

deed dated July 12, L977 conveylng the Property from Peter Cornejo, Raymond

Occhino, Carl  Charnel i  and Hector Charnel l  to B.H.S. Investors, Inc.

18. Each of the deeds dated the 12th of July,  1977 and f l led ln the County

Clerkfs off ice on July 27, L977 (Finding of Fact rr l7rr)  bore the fol lowlng

inscr ipt ion:

"THIS IS a correct lng Deed to show true conveyance in chain of
t i t l e .  t t

f9.  The deed dated the 12th of July,  1977 and f l led in the County Clerkrs

o f f i ce  on  Ju Iy  27 ,  L977 f . rom pet i t loners  to  B .H.S.  Inves tors '  Inc .  s ta ted  tha t

the conveyance was subject to a mortgage on the Property held by Marlne Midland

Bank.

20. Documents concerning the purchase

Mor ton  H .  Levy  as  v i ce -p res iden t  o f  B .H .S .

2I .  The pet i t ioners contend that :

of  the Property  were executed by

Inves to rs ,  I nc .

(a) they and the corporat ion made val ld elect i .ons to dlssolve the

corporat ion and to be taxed pursuant to sect lon 333 of the Internal

Revenue Code;

(b) that the corporat ion did so dissolve and transfer l ts pr l"ncipal

asset r  the  Proper ty ,  to  pe t i t ioners ;

(c) that the pet i t ioners thereafter sold the Property as lndlviduals;

(d) that the pet i t loners thus reported properly on their  returns for

the year l97B ( i )  as dividend income their  respect ive port lons of the

earned surp lus  o f  R.B.C.  P laza ,  Inc .  and ( i i )  as  cap l ta l  ga ins  lncome

their  respect ive shares of the galn on the sale of the Property;  and
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(e) on their  returns for the year 1978 pet i t ioners reported as capital

galns income their  al locable port ion of the recognized gain recelved in

sa ld  year .

22. Pet i t ioners Raymond and Josephine Occhinors 1978 return clear ly shows

inclusion of $1,069.43 7n capital  gain incone which ref lects a New York State

modif icat lon to federal  gain for the year 1978 in respect of the sale of the

Proper ty .

23. Pet i t ioners Peter and Aurora Cornejors 1978 return ref lects inclusl ,on

of  $1  1782.37  in  income sub jec t  to  cap i ta l  ga ins  t rea tmenc fo r  the  year  1978 in

respect of the sale of t ,he Property;  however,  sal-d return fai ls to ref lect the

required New York State nodif lcat lon from federal  gain.

24. The Audit  Divis ion contends that R.B.C. PLaza, Inc. negot iated the

sale of the Propertyr thereby subject lng the gain therefrom to corporate tax

and likewise changing the tax consequence thereto as outlined in the statements

of audit  changes.

25 .  None o f  che  pe t i t ioners  tes t i f ied  a t  the  hear ing .

26. The Audit  Divis ion and pet l t ioners both argue that sect ion 333 of the

Internal Revenue Code was properly elected and all requirements thereof were

m e t .

CONCLUSIONS OF LAW

A. That  the pet i t ioners presented no ev idence or  test imony (see Ripy  Bros .

toDis t i l l e r s ,  I ne .  v .  Comm. ,  1 l  TC  326  [1948 ] )  and  have  o the rw lse  fa i l ed

sustain thelr  burden of proof that they, ln their  individual capaclt les,

negot ia ted  the  sa le  o f  the  pr inc ipa l  asse t  o f  R .B.C.  PLaza,  Inc .  to  B .H.S.

Investors, Inc. and that they l ikewise, i .n their  indlvidual capacit les, did

thereaft ,er so sel}  said Property.
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B. That l t  is c lear that pet i t loners intended to elect to be taxed

pursuant to sect ion 333 of the Internal Revenue Code based upon the bel lef  that

R.B.C. Plaza, Inc. would l iquidate and dlstr lbute the Property to the i .ndlvidual

shareholders, who would then, ln their  individual capacit ies, sel l  such Propert l r

which elect ion would, inter al ia,  avoid reaLlzat ion of galn by the corporat ion.

C.  That , ,  in  genera l ,  Courn iss ioner  o f  In t .  Rev .  v .  Cour t  Ho ld lng  Co. ,  324

U.S.  331 ( i945) ,  s tands  fo r  the  propos i t lon  tha t  where  (as  here)  i t  i s  de termlned

that the sale of the l iquidat ing corporat lon's property vras not negot iated by

the lndlviduals,  the galn on the sale may be properly attr lbuted to the corPora-

t ion result ing in indlvidual personal income tax consequences to the shareholders

of the l iquidat ing corporat i .on (as asserted by the Audit  Dlvls l"on against the

pet l t ioners  here in ) .

D.  That  D iAndrea Incorpora ted  v .  Conn lss loner ,  TC Memo L9B3-768 ( f983) ,

held that, in clrcumstances si"mllar to those as found hereln, the i.ndividual

shareholders made an Internal Revenue Code sect i .on 333 elect ion based upon a

mlstake of fact that they, rather than the corporat lon, would be deemed the

sel lers of the l iquidat ing corporat ion's appreciated assets, thus vi t lat ing the

elect ion to be taxed pursuant to said sect ion, therefore subject ing the trans-

act ion to the provislons of sect lon 337 of the Internal Revenue Code (general ly

otherwise lnappl icable where a sect ion 333 elect ion was nade) concernlng sales

by a corporat lon dlsposing of assets wlthin a twelve-month period beginning

with the date of the adopt lon of a plan to l iquidate.

E. That the Audit  Divls lon is directed to recompute the pet i t ionersr

personal income tax l labi l i t ies for t ,he years L977 and 1978 based upon the sale

of the Property by the corporat ion and l lquidat ion of said corporat l -on Pursuant

to the provisions of sect lon 337 of the Internal Revenue Code and such other
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id code as are therefore appl icable (see DiAndrea, Incorporated

supra) .

F. That there being no reguest at or before the hearing for lmposlt ion of

a greater def ic i ,ency than or iginal ly was asserted, the Audit  Dlvis lon in

recomputing the pet i t ionerst l iabi l i t ies, ts l in i ted to the amounts of the

def ic lencies asserted for said years L977 and 1978 agalnst the pet i t ioners (see

T a x  L a w  S 6 8 9 ( d ) ( 1 ) ;  F i n d i n g s  o f  F a c t  r r 4 r r ,  
" 5 " ,  " 7 "  a n d  " 8 " ) .

G. That,  there being no test lmony or other evidence to the contrary, the

Notl"ce of Def ic iency issued to Aurora Cornejo wlth respect to the year 1977 Ls

sustained 1n ful l .

H. That having f i led separate returns for the yeat L978, that Port ion of

the Not ice of Def ic iency issued to Hector and Paul-a Chanel l  for the years 1977

and 1978 which relates to the year 1978 is cancel l -ed wlch respect to pet ic ioner

Paula Chanel i .

I .  That in recomputing his t iabi l i ty for the year 1978, pet i t ioner Peter

Corne jo  i s  to  be  c red i ted  w l th  the  $1 ,783.37  ln  income sub jec t  to  cap l ta l  ga ins

treatment lncluded on his return for such year ln respect to the monies col lected

in  1978 concern l -ng  the  sa le  o f  the  pr inc ipa l  asse t  o f  R .B.C.  P laza ,  Inc .  in

1 9 7 7 .

J. That the pet l t ions herein are granted to the extent provided in

Conclusl .ons of Lar^r t rErt  ,  t tFt t ,  t tHtt  and t t l t t  and are in al l  other respects denied

and the not ices of def ic iency herein are sustained to the extent provided in



Conclus ions of  Law t tEt t ,  t tFt t

a l l owed .

DATED: Albany, New York

- r2-

t,ogether with such interest as by law

STATE TAX COMMISSION

PRESIDENT


