
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Anthony Cesare

for  Redeterminat . lon of  a Def ic iency or  Revis lon
of  a Determinat ion or  Refund of  NYS Personal
Income Tax under Ar t ic le(s)  22 of  the Tax Law
and City of New York Nonresident Earnings Tax
under Chapter  46,  T i t le  U of  the Adnin is t rat ive
Code  o f  t he  C l t y  o f  New York  f o r  t he  Yea r  1979 .

and by deposi t ing same enclosed
post  of f ice under the exclus lve
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee is  the pet i t ioner
forth on sald ritrapper is the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snaye being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlssion, that he/she is over 18 years
of age, and that on the 26th day of May, L987, he/she served the within not ice
of Decision by cert i f ied mai l  upon Anthony Cesare the pet i t ioner in the r^r i thin
proceeding, by enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Anthony Cesare
23 Hooper Court
Eas t  Nor thpor t ,  NY 11731

Sworn to before ne this
26 th  day  o f  May,  1987.

Author lzed to adminLster  oaths
pursuant  to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Anthony Cesare

for  Redeterminat ion of  a Def ic iency or  Revls ion
of a Determination or Refund of NYS Personal
Income Tax under Ar t ic le(s)  22 of  the Tax Law
and City of New York Nonresident Earnings Tax
under Chapter  46,  T i t le  U of  the Adnin is t rat ive
Code of  the Ci ty  of  New York for  the Year L979.

and by deposi t ing
pos t  o f f i ce  unde r
Serv ice wi th in the

That deponent
of  the pet i t ioner
last known address

AFFIDAVIT OF I"IAILING

State of New York :
ss .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Cornntss ion,  that  he/she ls  over  18 years

of  age,  and that  on the 26th day of  May,  1987,  he served the wl th in not ice of
Decis ion by cer t i f led mai l  upon Louls F.  Brush,  the representat ive of  the
pet i t ioner  in  the wi th in proceeding,  by enclos ing a t rue copy thereof  ln  a
securely  sealed postpaid wrapper addressed as fo l lows:

Louis F.  Brush
101 Front  Street
lv l lneola,  NY 11501

same enclosed ln a postpaid properly addressed wrapper in a
the exclusive care and custody of the Uni. ted States Postal

State of New York.

further says that the sal-d addressee is the representat lve
herein and that the address set forth on said wraPPer is the

of the representat lve of the pet i t loner.

Sworn to before me this
26 th  day  o f  May,  1987.

s te r  oa t
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M . U I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Nlay 26, 1987

Anthony Cesare
23 Hooper Court
Eas t  Nor thpor t ,  NY 11731

Dear  Mr .  Cesare :

Please take not lce of the Decislon of the State Tax Commlsslon enctosed
herewlth.

You have now exhausted your rlght of revlew at the adminlstratlve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law, a proceedlng ln court  to
revLew an adverse decLsLon by the State Tax Conmlssion uay be lnstituted only
under Artlcle 78 of the Clvll- PractLce Law and Rules, and must be coumenced in
the Supreue Court of the State of New York, Albany County, withln 4 months from
the dat,e of thls not lce.

Inqulrles concernlng the computatlon of tax due or refund allowed 1n accordance
wlth thls declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluation Bureau
Assessment Review Unlt
Bullding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

Taxlng Bureauts Representatlve

Peti t toner t  s Representat lve :
Louls F. Brush
101 Front Street
Mlneo la ,  NY 11501

c c :



STATE OF NEW YORK

STATE TAX CO.${ISSION

In the Matter of the Pet l t lon
:

o f
:

ANTHONY CESARE DECISION
:

for RedetermlnatLon of a Def lc iency or for
Refund of New York State Personal Income Tax :
under Artlcle 22 of the Tax Law and City of
New York Nonresldent Earni.ngs Tax under :
Chapter 46, Ti t le U of the Administrat ive Code
of the Clty of New York for the Year 1979. :

Pet l t ioner,  Anthony Cesare, 23 Hooper Court ,  East Northport ,  New York

LI73I,  f l led a pet i t lon for redeterminat lon of a def ic lency or for refund of

New York State personal income tax under Article 22 of the Tax Law and Ctty of

New York nonresident earnlngs tax under Chapter 46, Tltle U of the Adnlnistrative

Code o f  the  C l ty  o f  New York  fo r  the  year  1979 (F l le  No.  44361) .

On October  23 ,1985,  pe t l t loner  adv lsed the  Sta te  Tax  Co 'n lss ion  tha t  he

desLred to walve his rlght to a hearLng and to subnlt hls case for declslon

based upon the existing record cont,alned ln the fl.le, together with the subnlsslon

of addlt lonal evidence by October 8, 1986. After due conslderat ion, the State

Tax Comuisslon hereby renders the fol-lowlng declslon.

ISSUES

I. Whether the Not lce of Def lc lency issued to pet i t loner by the Audlt

Divislon was lssued wLthout any basls and for the sole purpose of extendlng the

period of l in i tat lon on assessnent.

I I .  Whether pet i t ioner has substant lated that he was engaged ln a trade or

business durlng the year at lssue.



I I I .

busLness

lssue.
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Whether pet i t loner has substant iated

expenses clalned as deductions from

the character and amount

gross income for the year

o f

at

FINDINGS OF FACT

1. Anthony Cesare (herelnafter "pet l tLoner") and his wtfe, Jaquel lne

Cesare, flled a New York State Income Tax Resident Return wlth Clty of New York

Nonresident Earnings Tax for the year 1979 under the fll ing status "Married

f l l ing separately on one return'r .  On hls return, pet l t ioner l isted hls

occupat lon as "sa1es representat ivert ,  whi le Jaquel ine Cesare l lsted her

occupat ion  as  "sa les  ass ls tan t r r .  Pe t l t . ioner  repor ted  to ta l  lncoue o f  $16,388.00 ,

cons is t ing  o f  $3 ,344.00  ln te res t  lncome,  $569.00  d iv ldends ,  $L2,932.00  bus lness

lncome and cap i ta l  losses  o f  $457.00 .

(a) A copy of the Federal Schedule C attached to the return showed

lncome to pet l t loner 1n the amounL of $26,372.00 consist , ing of "commlssl-ons

earned'r .  The Federal  Schedule C reported the fol lowing expenses:

Travel
Demonstrator Expenses
Promotlon of ant i  corroslon process

and body palnt process
Refreshments in Showroom
Clgars ,  C lgare t tes
Telephone Allocatton
Office Matntenance
Sol ic l tat ions, LeasLng and

Meeting Expenses
Sports Events Tlckets
Newspapers, Magazlnes
Prornotlonal Expenses
Aecounting
IIospltal l ty
Mallings
Paynents to Jaquel lne Cesare -  Sales Asst.

Total

$  2 ,007
L ,74L

852
693
467
360
600

966
315
293
496
150
407
493

3  ,600

$  13 ,440
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The $L3,440.00 tn expenses deducted from revenues of $26,372.00 resulted ln the

$I2,932.00 net business lncome reported.

(b) Wage and tax statements attached to the return indlcated that

pet l t loner received "wages, t lps, other compensat lon'r  f rom Clrcle Pont lac, Inc.

in the amount of $11,390.00 and from Rex Pont lac Corporat lon ln the amount of

$14,981.70. Each statement was stamped wlth an arrow point lng to the anount

contained ln the "wages, tlps, other compensatLontt box wlth the legend 'rlncluded

ln Schedule C". Federal ,  State, local and FICA taxes were withheld fron the

amounts pald Co petitioner by each ernployer.

(c) Pet i t loner f i led a New York State Unlneorporated Business Tax

Return for 1979 whlch set forth the followLng: net proflt and total income

from business before New York nodlf tcat ions was $12,932.00; frorn thls amount

was subtracted $261372.00 (the amount reported on the Federal  Schedule C as

"commissions earned'r and the amount for which wage and tax statements were

issued)  resu l t ing  in  to ta l  (and ne t )  loss  f rom bus l -ness  o f  $13,440.00 .

(d) For the year L979, pet i tLoner claimed l tenlzed deduct ions total l lng

$9,724.00  (pe t i t ioner rs  w l fe  c la lned L temized deduct lons  o f  $2 ,23L.00)  bu t  d ld

not include any mlscel laneous deduct ions.

2. Pet l t lonerrs tax returns were selected for examlnat ion along wlth

those of approxinately 100 other lndlvLduals on the basis that thelr returns

had been prepared by a part tcular accountant.  An invest lgat lon had dlsclosed

that this accountant had conslstently prepared returns on whlch an lndlvldual

with wage or salary lncome shor^m on wage and tax statements had reported sald

income as buslness receipts on Federal  Schedule C. Department of Taxat lon

and Finance audltors were dlrected to revLew the returns and to dlsallow claimed

buslness expense deductlons lf the taxpayer appeared to be an employee recelvlng
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wage or salary lncome reported on wage and tax statements. Pet l t ionerrs

clairned Schedule C deducttons were dlsallowed on that basis.

3. 0n Februar!  L,  1983, the Audit  Dlvls lon issued a Statement of Audlt

Changes to Anthony Cesare and Jaqueline Cesare asserting additlonal tax due ln

the amount of $810.68, plus interest.  The basls was stated as fol lows:

"As a salar led employeer lou are not a buslness ent l ty and therefore
not ent i t led to clain Schedule C deduct lons as these eypenses are not
ordinary and necessary for the production of lncome as an employee."

As a result  of  the increase in petLt lonerrs adjusted gross lncome, hls statutory

nedical expense adjustnnenc was Lncreased. The Statement of Audlt Changes

asserted additlonal State personal l-ncome tax due from petltloner tn the amount

of $799.71 and City of New York nonresident earnings tax due of $43.17, wtth an

overpayment of Stat,e personal income tax from Jaquel l -ne Cesare of $32.20.

0n Aprl l  8,  1983' the Audlt  Dtvls ion lssued a Not lce of Def lc lency to pet lctoner

in  the  amount  o f  $810.68 ,  p lus  ln te res t  o f  $269.47 ,  fo r  a  to ta l  amount  due o f

$  I  , 0 8 0 .  1 5  .

4.  Pet l t toner submlcted a I979 engagement dlary whlch contalned recelpts

for certaln of hi .s expenses for the year.  In addlt ion, he subrni t ted an aff ldavi t ,

cancelled checks and a copy of an undated letter fron the general manager of

Rex Pont lac Corporat lon which states that pet l t loner was paid a base salary of

$100.00 per week plus commLsslons, and that expenses incurred by pet l t loner

\tere not paid by the company. No evldence \ras submltted to show the extent to

which the expenses clal.med were ordlnary and necessary buslness expenses.

5 .  Pet l t loner  contends :

(a) That the Notice of Deficlency was lssued on an arbitrary and

caprlc lous basis just pr ior to the explrat lon of the perlod of l ln i tat lons on
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assessments, thus deprlv ing petLt loner of the opportunity to present substantL-

at lon for the clalned deduct lons;

(b) that peti.tloner ls one of a large group of taxpayers who were

sel-ected for speclal  scrut iny because thelr  returns had been prepared by the

saue tax preParer;  and

(c) that where pet i t loner does not have cancel led checks or other

recelpts for certain expenses, the Department of Taxat lon and Flnance should

al low pet l t ioner a reasonable esttoate of such expenses.

CONCLUSIONS OF LAW

A. That the Not ice of Def ic iency was properly issued and was not arbl trary

or caprlclous. The return was patently erroneous and the Audlt Dlvlslon was

just i f ied in dlsal lowLng the Schedule C buslness income and expenses. The NotLce

of Def ic iency was preceded by a Statement of Audlt  Changes and pet l t loner had

an opportunity to flle an amended return clalming euployee buslness expenses as

adjustments on Federal  Form 2106, or as l tenlzed mlscel laneous deduct lons, but

d ld  no t  do  so .

B. That the fact that pet l t ionerts return was selected for examlnat lon

because of certaLn pract lces of his accountant ls l r relevant.  Pet l t lonerfs

l iabt l l ty depends solely on the facts adduced hereln.

C. That pet i t loner has not sustained hl-s burden of proof under sect ion

689(e) of the Tax Law and sect lon U 46-39.0(e) of the Adninl .strat lve Code of the

Clty of New York to show that he was engaged in a trade or busLness other than

as an eurployee. Thus, expenses clalned on Schedule C may not be deducted under

sect ion 62(l)  of  the Int ,ernal Revenue Code.
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of Anthony Cesare is

1983 is  sus ta ined.

denied and the NotLce ofD. That the pet i t ion

Defic iency lssued Aprl l  8,

DATED: Albany, New York

MAY 2 6 1987 PRESIDENT

COI'trUISSIoNEL

COMMISSI


