
STATE OF NEW YORK

STATE TAX COM},TISSION

In  the Mat ter

Wal ter

of the Pet i t ion
o f

R.  But le r AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Incone
Tax under Art l -c le(s) 22 of the Tax Law for the
Year  L976.

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssion, that he/she ls over 18 years
of age, and that on the 4th day of Aprl l ,  1986, he/she served the withln not ice
of Decision by cert i f led mai l  upon Walter R. But ler the pet i t loner in the
wl-thin proceedinB, by enclosing a true copy thereof in a securely sealed
postpaid r4rrapper addressed as fol lows:

trrlalter R. Butler
Cedar III-lls
Byfleld, l"IA 01922

and by deposi t ing same enclosed
post  of f iee under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
hereln and that the address set
o f  t he  pe t i t i one r .

Sworn to before me this
4 th  day  o f  Ap r i l - ,  1986 .

in a postpaid properly addressed wrapper in a
care and custody of the united states Postal
York.

that  the said addressee is  the pet l t ioner
forth on said wrapper is the last known address

Aut



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter

lilalter

of the Pet i t ion
o f

R.  But le r AFFIDAVIT OF MAILING

for Redeterminat lon of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Year  1976.

State of New York :
s s .  i

County of Albany :

David Parchuck/Connie Hagelund, belng duly sworn, deposes and says that
he/she ls an employee of the state Tax couurission, that he/she is over 18 years
of age, and that on the 4th day of Aprl l ,  1986, he served the wlthin not ice of
Decl-sion by cert i f l ,ed ual l  upon Paul lne But ler,  the representat ive of the
petf- t ioner in the wlthin proceedLng, b1r enclosLng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Paul lne But ler
Cedar Hi l ls
Byf ield,  I ' IA 01922

and by deposi t lng same enclosed in a postpaid proper ly  addressed wrapper in  a

post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the sald addressee is  the rePresentat ive

of  the pet i t ioner  here in and that  the address set  for th on said ht rapper is  the

last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me this
4 th  day  o f  Apr l l ,  1986.

ized to admini -s teAu
to Tax Law sec



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  t 2 2 2 7

Apr l l  4 ,  1986

Wal ter  R.  But le r
Cedar Hi l ls
Byfleld, l"IA 01922

Dear  Mr .  But le r :

Please take not l .ce of the Declsion of the State Tax Commission enclosed
herewi th .

You have now exhausted your right of revlew at t,he adnlnistratlve level.
Pursuant to sectton(s) 690 of the Tax Law, a proceedlng tn court  to revlew an
adverse decislon by the State Tax Comrnlsslon may be instituted only under
Article 78 of the Civll Practice Law and Rul-es, and musr be commenced in the
Supreme Court of  the State of New York, Albany County, wi. thln 4 nonths fron the
date  o f  th ls  no t lce .

Inquirles concernlng the computatlon of tax due or refund allowed in accordance
with this dectsion may be addressed to:

NYS Dept.  Taxat lon and Flnance
Law Bureau - Lluigat lon Unit
Buil-dlng /19, St,ate Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Petl t ioner I  s Representat ive :
Paul lne But ler
Cedar Hi l ls
Byf leld '  MA 01922



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

I,TALTER R. BUTLER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtIcLe 22
of the Tax Law for the \ear 1976.

DECISION

Pet i t ioner ,  Wal te r  R.  But le r ,  Cedar  H i l1s ,  By f ie ld ,  Massachuset ts  01922,

f i l -ed a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art l -c le 22 of.  the Tax Law for the year 1976 (Fi le No. 53356).

A hearing was held before Al len Caplowaith, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  October  23 ,  1985 a t  2245 P.M. ,  w l - th  a l l  b r le fs  to  be  submi t ted  by

November 25, 1985. Pet i t ioner appeared by Paul ine But ler.  The Audit  Dlvis ion

appeared by  John P.  Dugan,  Esq.  (Herber t  Kamrass ,  Esq. ,  o f  counse l ) .

ISSUES

I .  Whether  the Not ice of  Def ic iency hras proper ly  issued to pet i t ioner .

I I .  Whether  pet i t ioner  is  ent i t led to a res ident  tax credi t  for  income

taxes purpor tedly  paid to the State of  Massachuset ts  dur lng I976.

FINDINGS OF FACT

1. Walter R. But ler (hereinafter I 'pet i t ionerrr)  and his wlfe,  Paul ine But ler '

t imely f i led a joint  New York State Income Tax Resldent Return for the year 1976

whereon they reported total-  income of.  $22r788.19. Thelr  address was l isted on

said return as 601 South Broadway, Nyack, New York 10960.

2. On February 27, 1980, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein hls reported New York income was increased to
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$27,454.00, said amount represent lng the adjusted gross income reported on his

1976 Federal  return. Accordingly,  a Not. ice of Def ic iency was lssued agalnst

pet i t loner on March 20, 1980 assert ing addit lonal personal income tax of

$463.27 ,  p l -us  in te res t  o f  $1 f5 .43 ,  fo r  a  to ta l  due o f  $578.70 .  The Sta tement

of Audlt Changes and Notice of Deflciency were sent to petltloner at the

aforestated New York address.

3. In 1977, pet i t loner and his wife moved to the State of Massachusetts.

They dld not not i fy the State Tax Coumisslon of thelr  change of address.

Consequently, petit,ioner did not receive the Statement of Audlt Changes and

Notice of Def lc lency. Sald not lce rdas returned to the Audlt  Dl-vis ion. The

envelope was marked "Authorized ti"me for forwarding expired."

4. On Septernber 13, L982, the Department of Taxat ion and Finance, Tax

Cornpl iance Sect ion, not l f led pet l t ioner of the balance due on his account for

1976 based on the previously issued Noti-ce of Def ic lency. Since pet i t toner was

unardare of the deficiency or the adjustnent leading to such deflclency' voluml-

nous correspondence between pet i t loner and various Department enployees fol lowed.

5 .  In  a  le t te r  da ted  February  17 ,  1983,  the  Aud i t  D lv ls lon  no t l f ied

pet i t ioner of the nature of the def lc l"ency at issue. Attached thereto were

copies of the Statement of Audit  Changes and Notice of Def ic iency. Addit lonal ly '

sald let ter lnformed pet i t ioner that:

"Since you dld not f i le a pet i t ion within 90 days of the date
that our Not ice of Def ic lency was lssued, the tax becane assessed on
the 91st day and you waived your rlght to any further review until
such t ime as the assessment ls ful ly paid.

Therefore, i f  you wish to pursue thls uratter furtherr the total
due must first be paid and then you may file a clal"n for refund on
Forn IT-113X, at which t lme a conference may be granted."
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6. Subsequent ly,  correspondence was nai led to pet i t ioner explaining the

law with respect to mai l lng of the Not ice of Def lc lency. A copy of the envelope

used to nal l  the Not ice of Def ic iency as wel l  as proof of cert i " f ied nal l lng of

the same were also sent to pet i t ioner.

7. During the hearlng, the Audlt Dlvisl"on subnitted the original envelope

used for naJ"l-ing the Notice of Deficiency. Such envelope, whl"ch was returned

to the Audlt  Divis ion, bears a rnachlne metered date of March 20'  1980 and a

cert i f led nai l lng number of 2725L. Addit ional ly,  the Audit  Divls lon submitted

an affidavit of naillng and a certified nalllng list indicating that certified

mail hearing the number 2725L was mailed to petit,ioner at his Nyack, New York

address  on  March  20 ,  1980.

8. On July 25, 1983, the Tax Compllance Bureau sent a let , ter to pet i t loner

advising hin that payment of the balance due (tax plus updated lnterest)  of

$829.95 must be made withln 15 days. Said let , ter further explalned that

fai lure to make such payment would result  in col lect lon enforcement act ion.

g .  On August  15 ,  1983,  pe t i t ioner  pa ld  the  s ta ted  ba lance due o f  $829.95 .

10. On Januarl  L4, 1984, pet l t ioner f i ted a clalm for credlt  or refund of

hls payuent of $829.95. His basts for such claim $ras essent lal ly that the

Notice of Def lc iency was lnval id in that i t  was lmproperly nal led and no effort

was made to locate hln unt l l  September, 1982.

11. On March 26, L984, the Audit  Di.v is ion issued a formal not ice of

disal lowance to pet i t ioner not l fy lng hln that his claim for credlt  or refund

had been disal lowed in ful l .

12. Wlth respect to the di f ference between his lncome reported for Federal

and New York  S ta te  purposes ,  pe t l t ioner  a l leged tha t  such d i f fe rence o f  $4 ,665.81

represented i .ncome earned ln the State of Massachusetts.
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13. Pet i t ioner clalmed that he paid Massachusetts income tax on the income

purportedly earned in said state. Accordlngly,  he contends that he is properly

ent l t led to a resldent t ,ax credit  for such taxes paid to Massachusetts.

L4. Although a perlod of one month subsequent to the hearlng was granted

to al low pet i t ioner to submlt documentat l"on to show that he f l led a L976

Massachusetts return and the amount of tax purportedly pald to Massachusetts,

such documentation was not subnltted.

15. Pet i" t ionerrs 1976 personal income tax l labi l l ty was lncorrect ly

couputed on the Statement,  of  Audit  Changes. Pet l t ioner 's Federal  adjusted

gross lncome included a New York State income tax refund of $230.95 which

should properly be subtracted from the I 'Corrected New York Income" as stated on

the Statement of Audlt  Changes.

CONCLUSIONS OF LAW

A. That sect ion 681(a) of the Tax Law provldes, ln pert inent part '  that:

"A not ice of def ic iency shal l  be mal led by cert i f ied or
registered mall co the taxpayer at his last known address i"n or out
o f  t h i s  s t a t e . r r

B .  That  sec t lon  691(b)  o f  the  Tax  Law prov ldes  tha t :

"For purposes of thls art l -c le,  a taxpayerfs last known address
shal l  be the address given in the last return f l led by hln'  unless
subsequent to the filtng of such return the taxpayer shall have
not i f ied the tax conmisslon of a change of address."

C. That the Not lce of Def lc lency dated March 20, 1980 was properly issued

pursuant  to  sec t lons  681(a)  and 691(b)  o f  the  Tax  Law.

D. That pet i t ioner has fai l -ed to sustain hls burden of proof,  imposed

pursuant to sect ion 689(e) of the Tax Law, to show that he is properly ent l t led

to a resident tax credl" t .  Accordl"ngly,  no such credlt  Is al lowable.

E. That the rrCorrected New York Incomett (Federal  adjusted gross income)

as stated on the Statement of Audlt  Changes is overstated by $230.95 (see



-5-

Flnd ing  o f  Fac t  r r15 t ' ) .  Accord ing ly ,  the  tax  asser ted  in  the  Not ice  o f  Def lc iency

issued March  20 ,  1980 is  a lso  overs ta ted .

F. That the pet i t l "on of Llal ter R. But ler ls granted to the extent provlded

in Conclusion of Larnr t tEtt ,  supra, and except as so granted, said peEit ion is,  in

a l l  o ther  respec ts ,  den ied .

G. That the fornal not lce of disal lowance dated March 26, 1984 ls to be

modif ied so as to ref lect the adjustment required to be made result ing from the

overstatement of pet i t ionerts New York lncome on the Statement of Audit  Changes

and the Audit  Divj .s ion ls hereby directed to authorize such refund as may be due

therefrom.

DATED: Albany, New York STATE TAX COMMISSION

APR 0 41986 PRESIDENT

COMMISSIO\IER


