
STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter

Bet ty

for Redetermlnat ion of
of a Determinat ion or
under  Ar t i c le (s )  22  o f
fo r  the  Year  1978.

o f  the  Pet l t ion
o f

J .  But le r

a Def ic iency or Revision
Refund of Personal Income

the Tax Law

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State 1a'1 f ,smmisslon, that he/she ls over 18 years
of age, and that on the 17th day of June, L985, he/she served the wlthln notLce
of Decislon by cert i f ied mai l  upon Betty J.  But ler the pet i t loner J-n the wlthin
proceedLng, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Bet ty  J .  But le r
12041 S.hI.  I23rd. Terrace
Miami,  FL 33186

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the pet i t ioner
herein and that the address set forth on said rrtrapper is the last known address
of  the  pe t l t loner .

Sworn to before me this
17 th  day  o f  June,  1986.
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s
7 4



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Bet ty  J .

the Pet i t ion

But ler AFFIDAVIT OF MAILING

for Redeterninat ion of a Def ic iency or Revlsion
of a Determination or Refund of Personal Income
under Art ic le(s) 22 of the Tax Law
for  the  Year  1978.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, beLng duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax Comnission, that he/she is over 18 years
of age, and that on the 17th day of June, 1986, he served the wlthin not ice of
Decision by cert i f ied nal l  upon Nicholas Carl is i ,  the representat lve of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid l rrapper addressed as fol- lows:

Nlcholas Carl is i
246 Long Beach Rd.
Island Park, NY 11558

and by deposit ing same enclosed ln a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the saLd addressee is the representatlve
of the pet l t ioner herein and that the address set forth on said wrapPer is the
last known address of the representat ive of the pet i t ioner.

Tax

Sworn to before me this
17 th  day  o f  June ,  1986 .

to
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pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 17 ,  1986

Bet ty  J .  But le r
12041 S.hI.  I23rd, Terrace
Mlaml,  FL 33186

Dear  Mrs .  But le r :

Please take notlce of the Decl"sl"on of the State Tax Co nlssion enclosed
herewith.

You have now exhausted your right of revlew at the adminlstratlve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng ln court  to review an
adverse decl"slon by the State Tax Commisslon may be instituted only under
Artlcle 78 of the Civil Practlce Law and Rules, and must be con'menced ln the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

InquirLes concerning the conputatlon of tax due or refund allowed in accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Review UnLt
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very trul /  foursr

STATE TAX COMMISSION

cc: Taxing Bureauts RepresentatLve

Petl t loner I  s Representat lve :
Nlcholas Carl ls i
246 Long Beach Rd.
IsLand Park ,  NY 11558



STATE OF NEI^I YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

BETTY J. BUTLER

for Redeterninat i .on of a Def ic iency or for
Refund of Personal Income Tax under LrtLcLe 22
of the Tax Law for the year 1978.

DECISION

Pet i t ioner ,  Bet ty  J .  But le r ,  12041 S.W.  L23rd ,  Ter race ,  Miami ,  F lo r ida

33186 f i led a pet i t ion for redetermlnat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1978. (Fi le No.

40728) .

A hearing was held before Al- len Caplowaith, Hearing Off icer,  at  the off ices

of the State Tax Commission, Two trIorld Trade Center, New York, New York, on

January  28 ,  1986 a t  11 :00  A.M.  Pet i t ioner  appeared by  N icho las  Car l l s i ,  Esq .

The Audit  Divis ion appeared by John P. Dugan, Esq. (Herbert  Kamrass'  Esq.,  of

counsel)  .

ISSUE

I. Whether pet i t ioner,  Betty J.  But lerr  w8s a resident individual of  New

York State during the year 1978.

FINDINGS OF FACT

1. Robert  But ler and Betty J.  But ler (hereinafter rrpet i t ioner")  t imel-y

f i led a New York State Income Tax Resident Return for 1978 under f i l ing status

t 'marr ied f i l tng separately on gg returnrt .  On such return they reported thelr

address  as  "830 Shore  Rd. ,  Long Beach,  NY 11561" .  The i r  respec t i -ve  occupat lons

r^rere reported as |tMechanictt and ttHousewifetf . Their combined total New York

income reported of $31 r174.00 was comprised of the fol lowing:
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Husband
Effi.oo

4 ,552 .00
$27 ,928 .00

I  , 004 .00
$zffi

Wife
Wages
Int,erest Income
Total
Less: Moving Expense Adjustnent

Total New York Income

$4 ,  250 .  oo
$4 ,250 .00

$4 ,250 .00

2. 0n June 16, 1981, the Audit  Divls lon lssued a Statement of Audlt

Changes to petltioner wherein an adjustment was made increasing her total New

York income by $29,565.00. Said anount represented a long-tern capital  galn

derlved fron the sale of her Florida home, whl"ch was rePorted on her Federal

return but not her New York State return. Accordingly,  a Not ice of Def lc lency

was lssued agalnst pet i t loner on Aprl l  7,  1982 assert ing addl. t ional 1978 New

York  Sta te  persona l  lncome tax  o f  $31130.75 ,  p lus  ln te res t  o f  $895.04  fo r  a

t o t a l  d u e  o f  $ 4 , 0 2 5 . 7 9 .

3. Subsequent lyr a Not ice of Claim was lssued against pet i t ioner

assertlng a greater deflcLency than that asserted in the Nottce of Deflclency.

The greater def ic lency asserted thereln resulted fron an adjustment made

holding the aforestated capital  gain subject to the 2OZ capital  galn

urodlficatlon and the inposition of ntnimun lncome tax on sald gain' whlch was

held to be an l ten of tax preference. The greater def lc iency asserted

accordLng to  sa ld  no t lce  was $ I ,908.77 .  There fore ,  the  to ta l  de f lc lency  a t

l s s u e  h e r e i n  l s  $ 5 , 0 3 9 . 5 2  ( $ 3 , i 3 0 . 7 5  p l u s  $ 1 , 9 0 8 . 7 7 ) .

4. Pet i t ioner al leged that al though Mr. But ler r^ras a New York State

resident dur lng L978, she was a resident of the State of Flor ida for such

entire yeat, and as such, the galn derlved from the sale of the Florida

property is not taxable to New York State.

5. Pr ior to 1976, pet i t loner and her husband were resldents of the State

of Flor ida. Io Januaryr L976, Mr. But, lerrs employer,  Pan American Airways'
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transferred hirn to New York. Pr ior to July,  1978, he resided in an apartment

at 250 Shore Road, Long Beach, Long Island, New York. In July '  1978' he moved

to a condominium which was purchased at 830 Shore Road, Long Beach, where he

resided unt i l  h is transfer back to Flor ida tn December, 1985. Said condominium

was only a few blocks from hl-s previously rented apartment.

6. Mr. But ler test i f ied that dur ing 1978 he vis i ted his wlfe in Flor ida

almost every weekend and during vacations and holidays. He purportedly was

issued a pass whLch al lowed hlm to f ly standby, free of charge, on Pan American

a i rp lanes .

7, Pet i t ioner al leged that she was employed ful l  t ime in Flor ida as a

real estate broker during L978. In support  of  this al legat ion she submitted

letters from her purported employer and a coworker.  However,  both her Federal

and New York State returns for 1978 l isted her occupat ion as | tHousewifet '  and

reported no income earned by her other than the int.erest stated in Flnding of

Fact r f l f r ,  
Egg. Although a port ion of the interest was derived fron Flor ida

sources, i t  was al l  reported on the 1978 New York State return.

8. According to pet i t ionerts Federal  form 2LL9, Sale or Exchange of

Personal Residence, pet i t ionerts Flor ida home, from which the $291565.00 gain

at issue was derived, was sold on October 20, 1977 and the new residence (the

New York condominium) was purchased on June 28, I97B at a cost of  $31 '734.00.

Said form also indicated that both the Flor ida and New York propert les were

used as a pr inclpal residence.

9. On August 30, 1983, pet i t ioner f i led an "amended" Federal  Schedule D

and an ttamendedrt Federal form 2119. According to the t'amendedtt forrn 2119 the

new residence was | tconstructedrr co 'nencing May, 1979 and, the cost of  the new

r e s i d e n c e  w a s  $ 6 8 , 8 7 9 . 0 0 .
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10. No documentary evidence was submitted to establ ish the dates on whlch

the aforestated purchases and sale actual ly occurred. Al though pet l . t loner

contended that al l  propert ies ( lncluding the FlorLda property fron whtch the

gain at issue was derived) were held jolnt ly by her and her husband, no

documentation was submltted to support such contentlon.

11. Durlng 1978 pet l t ioner rented an apartment located at l2 l2I  Southwest

105 Terrace, Mlami,  Flor ida.

L2. Pet l t loner al leged that she purchased a new house ln Flor ida in

December, 1979 Loeated at I204L Southwest L23 Terrace, Mlaml, Florl"da. To

evLdence thls she subnitted a copy of a "Warr:rnty Deed". The deed' however,

indicates pet lc lonerrs purchase of property l :Lsted as "Lot,9 of Block 3, Pine

Meadow Estatesrr and gives no indicatlon that slal"d listed property was the same

as the aforestated Southwest 123 Terrace address.

i3.  Pet i t ioner nalntained a Flor ida dr lverfs l tcense during I978.

L4. Pet i t ioner test i f ied that she vis l te<l her husband ln New York fron July

through September 1978 for reasons relat ing Eo the purchase of the New York

condomlnium. She claimed that she spent no ot:her tlne ln New York during L978.

15. No explanatlon was provlded with reslrect to the moving expense adjustment

clalmed for L978.

CONCLUSIONS OF I,AW

A. That donlci le,  in general ,  is the plerce whlch an indlvidual lntends to

be his permanent hone; the place to whlch he j.ntends to return whenever he may

b e  a b s e n t  [ 2 0  N Y C R R  L 0 2 . 2 ( d ) ( 1 ) ] .

B. That pet i t ioner,  Betty J.  But ler,  was dornicl led in the State of Flor l .da

durlng the ent lre year 1978.
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C. That Sect lon 605 of the Tax Law prov:Ldes that

"(a) Resldent indlvldual-A resldent lnd:Lvidual means an lndivldual:

* * *

(2) who is not domlcl led in thls r ; tate, but maintains a permanent place
of abode ln this state and spends ln the aggr(lgate more than one hundred
e lgh ty - th ree  days  o f  the  taxab le  year  in  th ls  s ta ts . . . r f

D. That pet i t ioner has fal led to suscafur her burden of proof,  imposed

pursuant to sect ion 689(e) of the Tax Law, to show that she did not maLntaln a

permanent place of abode ln New York and spent: ln the aggregate one hundred

elghty-three days or less ln New York State dtrr lng taxable year L978.

Accordingly,  pet l t ioner,  Betty J.  But ler,  nas a resldent lndlvidual of  New York

State durlng the ent ire year L978.

E. That sLnce pet i t ioner has fal led to srustaLn her burden of proof to

show that the Florida resldence sold rcas ohrnecl jointly by her and her husband'

lt is hereby deemed that such property was owrred solely by her on her resLdent

re fu rn .

F. That the pet i t ion of Betty J.  But ler is denied and the Not ice of

Def ic iency dated Aprl l  7,

Claln (See Finding of Fact

addit lonal interest as may

DATED: Albany, New York

JUN I 71986

L982, as lncreased ty the subsequent ly lssued Notlce of

tt3", 
.ggpra,) l"s sustained together wlth such

be lawfully owl-ng.

STATE TAX COMMISSION

PRESIDENT
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S T A T E  O F  N E I 4 r  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

J u n e  1 7 ,  1 9 8 6

Bet ty  J .  But le r
I 2 0 4 1  S . W .  1 2 3 r d  T e r r a c e
Mlaml,  FL 33186

Dear  Mrs .  But le r :

Please take not lce of the Decision of the State Tax Commisslon enclosed
herewith.

You have now exhausted your right of revlew at the adninlstratlve l-evel-.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng ln court  to review an
adverse declslon by the State Tax Commlssion may be Lnstituted only under
Article 78 of the CivlL Practlce Law and Rulesr and must be commenced ln the
Supreme Court of the State of New York, Albany Countyr within 4 nonths frorn the
date  o f  th ls  no t lce .

Inqulrles concernl-ng the computatlon of tax due or refund allowed Ln accordance
with thl"s decislon may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluation Bureau
Assessment Review Unlt
Bulldlng {19, State Campus
Albany, New York 12227
Phone # (518) 4s7-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representat lve

Petl t loner t  s Representat l -ve :
NLcholas Carll"sl
246 Long Beach Rd.
Island Park, NY 11558



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

BETTY J. BUTLER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the vear 1978.

DECISION

Pet i t ioner ,  Bet ty  J .  But le r ,  12041 S.h I .  I23rd  Ter race ,  MLan i ,  F lo r lda

33186 f l led a pet i t lon for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1978. (Fi le No.

40728) .

A hearing was held before Al len Caplowaith, Hearlng Off icer,  at  the off ices

of the State Tax Comnisslon, Two World Trade Center,  New York, New York, on

January  28 '  1986 a t  11 :00  A.M.  Pet i t ioner  appeared by  N icho las  Car l i s i ,  Esq .

The Audit  Dl-vis ion appeared by John P. Dugan, Esq. (Herbert  Kamrass, Esg.,  of

counsel)  .

ISSUE

I. Whether pet i t ioner,  Betty J.  But ler,  r{ras a resident indivldual of  New

York State during the year 1978.

FINDINGS OF FACT

1. Robert  But ler and Betty J.  But ler (hereinafter rrpet l t ionerr ' )  t lmely

f l led a New York State Income Tax Resident Return for 1978 under f i l ing status

"marr ied f i l ing separately on g returnr ' .  On such return they reported thelr

address  as '1830 Shore  Rd. ,  Long Beach,  NY 11561t t .  The l r  respec t lve  occupat ions

were reported as I tMechanict t  and trHousewifert .  Their  conbined total-  New York

income reported of 931 r174,00 was comprised of the fol lowing:



Wages
Interest Income
Total
Less: Moving Expense Adjustnent

Total New York Income

2. On June 16, 1981, the Audit  Dlvls lon lssued a Statement of Audit

Changes to petltloner whereln an adjustnent was made lncreasing her total New

York incone by $29,565.00. Said arnount represented a long-term capltal  galn

derl,ved from the sale of her Florida home, whtch was reported on her Federal

return but not her New York State return. AccordlngLy, a Not ice of Def lc iency

was issued against pet i t ioner on Aprl l  7,  1982 assert lng addlt lonal 1978 New

York  Sta te  persona l  lncome tax  o f  $3 ,130.75 ,  p lus  tn te res t  o f  $895.04  fo r  a

t o t a l  d u e  o f  $ 4 , Q 2 5 , 7 9 .

3. Subsequent lyr a Not lce of Claiur was issued agalnst pet l t loner

asserEi"ng a greater def lc iency than that asserted ln the Not lce of Def lc iency.

The greater def lc lency asserted thereln resulted fron an adjustment made

holding the aforestated capital gain subject to ttl.e 2AZ capital gain

modlfication and the l-mposition of nininurn income tax on said galn, whLch was

held to be an i tem of tax preference. The greater def lc iency asserted

according to sald not l"ce was $1 1908.77. Thereforer the total  def lc iency at

l s s u e  h e r e i n  i s  $ 5 , 0 3 9 . 5 2  ( $ : , 1 3 0 . 7 5  p l u s  $ 1 , 9 0 8 . 7 7 ) .

4. Pet i t ioner al leged that al though Mr. But ler was a New York State

resldent dur ing L978, she was a resident of che State of Flor lda for such

entlre year, and as such, the gaLn derlved fron the sale of the Florida

property ls not taxable to New York State.

5. PrLor to L976, pet l t ioner and her husband were residents of the State

of Flor l ,da. In January, L976, Mr. But lerrs employer,  Pan Amerl .can Airways,

-2-

Husband
$Z5ffiloo

4  , 552 .00
Ez7;'n.oo

I  , 004  .00
$2w

Wlfe

$4,250 .  oo
$4 ,250 .oo

$4 ,250  .00
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transferred him to New York. Pr ior to July,  L978, he resided in an apartment

at 250 Shore Road, Long Beach, Long Island, New York. In July,  1978, he moved

to a condominium whlch was purchased at 830 Shore Road, Long Beach, where he

resided unt i l  h is transfer back to Flor ida ln December, 1985. Said condominium

was only a few blocks from his previously rented apartment.

6. Mr. But ler test i . f ied that dur ing 1978 he vis i ted his wife ln Flor ida

al-most every weekend and during vacations and ho1-idays. He purportedly was

issued a pass which al lowed him to f ly standby, free of charge, on Pan Anerican

airplanes.

7. Pet i t ioner al leged that she was employed ful l  t ine in Flor ida as a

real estate broker during I978. In supporr of  this al legat ion she subnit ted

letters from her purported ernployer and a coworker.  However,  both her Federal

and New York State returns for 1978 l isted her occupat i .on as t tHousewifett  and

reported no income earned by her other than the interest stated in Finding of

Fact "1",  Eg3E. Although a port ion of the interest was derived from Flor ida

sources, i t  was al l  reported on the 1978 New York State return.

8 .  Accord ing  to  pe t i t ioner rs  Federa l  fo rn  2119,  Sa le  o r  Exchange o f

Persona l  Res idence,  pe t i t loner fs  F lo r ida  home,  f rom wh ich  the  $29,565.00  ga in

at issue was derived, was sold on October 20, 1977 and the new residence (the

New York condominium) was purchased on June 28, L978 at a cost of  $31 1734.00.

Said form also indicated that both the Flor ida and New York propert ies were

used as a pr incipal residence.

9. On August 30, 1983, pet i t ioner f i led an t 'amended" Federal  Schedule D

and an t 'anended" Federal  forrr  2119. According to the "amended" forn 2119 the

new residence was t'constructedrr commencing May, 1979 and the cost of the new

r e s i d e n c e  w a s  $ 6 8 , 8 7 9 . 0 0 .
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10. No documentary evidence was subnitted to establish che dates on whlch

the aforestated purchases and sale actual ly occurred. Al though pet l t ioner

contended that all propertles (lncluding the Florida property from whlch the

gain at issue was derlved) were held joint ly by her and her husband, no

documenEatl-on was subnltted to support such contention.

11. Durlng 1978 pet i t loner rented an apartment located at I2L2L Southwest

105 Ter race ,  Mlami ,  F lo r ida .

12. Pet i t loner al leged that she purchased a new house ln Flor lda ln

December, 1979 located at.  L204L Southwest I23 Tetxace, Mlami,  Flor ida. To

evidence thls she subnit ted a copy of a "Warranty Deed". The deed, however,

lnd ica tes  pe t i t loner rs  purchase o f  p roper ty  l l s ted  as  "Lo t  9  o f  B lock  3 ,  P ine

Meadow Estatesr and gives no indlcatlon that sald listed propert,y v.ras the same

as the aforestated Southwest 123 Terrace address,

13. Pet l t loner malntained a Flor ida dr iverfs l lcense during L978.

14. Pet i t loner test l f ied that she vis i ted her husband Ln New York fron July

through Septeurber 1978 for reasons relat ing to the purchase of the New York

condomlnium. She clalmed that she spent no other tlme in New York durlng 1978.

15. No explanat,lon was provlded with respect to the moving expense adjustment

c la ined fo r  1978.

CONCLUSIONS OF LAW

A. That domlci le,  in general ,  1s the place which an lndlvldual lntends to

his pernanent home; the place to whlch he intends to return whenever he nay

a b s e n t  [ 2 0  N Y C R R  L 0 2 . 2 ( d ) ( t ) ] .

B. That pet l" t ioner,  Betty J.  But ler,  v/as donlci led ln the State of Flor ida

be

be

during the ent ire year L978.



(2) who l"s not domiclled in this staLe, but maintains a permanent place
of abode ln thls state and spends in the aggregate more than one hundred
eighty-three days of the taxable year in thls state. .  .  "

D. That petit,ioner has fal-led to sust,atn her burden of proof, tmposed

pursuant,  to sect lon 689(e) of the Tax Law, to show that she dld not maintain a

permanent place of abode in New York and spent in the aggregate one hundred

elghty-three days or less in New York State durl-ng taxable year L978.

Accordlngly,  pet l t loner,  Betty J.  But lerr  was a resldent lndlvldual of  New York

State during the ent ire year L978.

E. That slnce pet i t ioner has fal led to sustain her burden of proof to

show that the Flor ida resldence sold was owned jolnt ly by her and her husband,

lt is hereby deemed that such property was owned solely by her on her resldent

return.

F. That the pet i t lon of Betty J.  But ler ls denled and the Not lce of

Def ic iency dated AprLl  7,  1982, as increased by Ehe subsequent ly l .ssued Notice of

Clalu (See Findlng of Fact "3",  supra) ls sustalned together wlth such

addi"tional interest as may be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

C. That  Sect lon 605 of  the

"(a)  Resldent  ind lv ldual -A

-5 -

Tax Law provldes that

resldent indLvldual neans an lndivldual:

* * *

PRESIDENT
JUN 1? 1980

COMMISSION


