
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Mat ter

Robert

the Pet i t ion

Burns

o f
o f
D . AFFIDAVIT OF MAILING

for Redeterninat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Incone
Tax under Art ic le(s) 22 of the Tax Law
for  the  Year  1980.

State of New York :
s s . :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Corrmlsslon, that he/she ts over 18 years
of age, and that on the 26th day of May, 1987, he/she served the within not ice
of Decision by cert i f led ural l  upon Robert  D. Burns the pet i t ioner ln the wlthin
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
\drapper addressed as fol lows:

Robert  D. Burns
1636 Wel ton  St .
Denver, CO 80202

and by deposit ing same enclosed
post off ice under the exclusive
Servlce within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Sworn to before me this
26th d,ay of May, 1987.

Eer oat
pursuant to Tax Law sect lon I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the  Pet i t lon

BurnsRobert AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revlsion
of a Determinat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r  1 9 8 0 .

State of New York :
s s .  :

County of Albany z

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmissl-on, that he/she is over 18 years
of age, and that on the 26th day of May, 1987, he served the within not ice of
Decision by cert i f ied mai l  upon Michael Mahoney, the representat ive of the
pet i t ioner in the within proceeding, by encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Michael Mahoney
Peat,  Marwick, Mitchel l  & Co.
74  Nor th  Pear l  S t ree t
Albany, NY L2207

o f
D .

and by deposi t ing
post  of f ice under
Service withi-n the

That deponent
of  the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper ln a
the excluslve care and custody of the United Stat,es Postal

State of New York.

further says that the sal-d addressee ls the rePresentative
hereln and that the address set torth on said wraPPer is the

of  the  representa t ive  o f  the  pe t i t ioner .

Sworn to before me this
26th d.ay of May, 1987.

Author ized to adnin is ter  oaths
pursuant to Tax Law sect,ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

NIay 26, 1987

Robert D. Burns
1535 Wel ton  St .
Denver, C0 80202

Dear Mr. Burns:

Please take notlce of the Declslon of the State Tax Corunisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adrnlnlstratlve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng ln court  to revlew an
advetse declslon by the State Tax Co'nlsslon may be lnst l tuted only under
Article 78 of the Civll Practlce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany Countlr wlthln 4 months ftom the
date of thls not lce.

Inqulries concernlng the computatton of tax due or refund allowed in accordance
with thls decislon may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluation Bureau
Assessment Review Unlt
Buildlng //9, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureau's Representat ive

Peti t lonerrs Representat lve:
Michael Mahoney
Peat, ir,l.arwlck, Mitchell & Co.
74 North Pearl  Street
Albany, NY 12207



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l tLon

o f

ROBERT D. BURNS

for Redetermlnat ion of a Def lc iency or for
Refund of Personal Incone Tax under LttLcLe 22
of the Tax Law for the Year 1980.

DECISION

Petl t loner,  Robert  D. Burns, 1636 Welton Street,  Denver,  Colorado 80202'

f i led a pet i t ion for redetermlnat ion of a def lc iency or for refund of personal

lncome tax under Art lc le 22 of the Tax Law for the year 1980 (Fi le No. 62545).

A hearlng was held before Arthur Bray, I{earing Officer, at the offices of

the State Tax ConmLsslon, W.A. Harr inan State Off lce BuiJ-ding Campus, Albany,

New York  on  October  2 I ,  1986 a t  9 :15  A.M. ,  wLth  a l l  b r le fs  to  be  f l led  by

December 8, 1986. Pet l t loner appeared by Peat,  Marwlck, Mitchel l  & Co. (Mlchael P.

Mahoney, C.P.A.).  The Audlt  Divis lon appeared by John P. Dugan, Esq. (Thonas C.

S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner ls entLt led to clalm a credLt on hls New York lncome

tax recurn for income taxes paid to another state after he has ceased belng a

resident of New York.

FINDINGS OF FACT

1. In L979 pet i t loner,  a New York resldent,  was involved ln an lnstal lment

sale of property located ln the State of Colorado. The instal lnent galn was

reported on pet l t loner 's I979 Federal  lncome tax return, New York State resldent

income tax return and Colorado nonresident tncome tax return. Petltloner

clalmed a credlt  on his New York return for taxes pald to the State of Col-orado.
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2. In 1980, pet l t loner changed hls resldence from the State of New York

to the state of col0rado.

3. For the year 1980, pet l t loner f l led a New York State Income Tax

Nonresident Return. 0n the New York return, pet l t loner reported that he was a

resldent of New York Clty from January 1, 1980 to June 30, 1980. Pet l t ioner

dld not report any part of the gain on the lnstallruent sale of the property as

subject to New York State lncome tax.

4. Petitloner filed a Colorado Part-Year Resident and Nonresident Indlvidual

Income Tax Return for the year 1980. On thls return, pet i t loner reported that

he was a resldent of Colorado from July 1, 1980 through December 31, 1980.

Pet l t ioner also reported the 1980 port ion of the lnstal lment galn on the sale of

the property as subject to Colorado incooe tax for the perlod of hls Colorado

residency.

5. On Apri l  5,  1985, the Audlt  Divis ion issued a Not ice of Def lc iency to

pet i t ioner assertLng a def ic iency of personal income tax ln the amount of

$ 2 0 , 8 4 1 . 8 2  p L u s  l n t e r e s t  o f  $ 1 0 , 4 3 6 , 1 0  f o r  a  b a l a n c e  d u e  o f  $ 3 I , 2 7 7 . 9 2 .  T h e

Statement of Audlt Changes, which was prevlously tssued, explained that slnce

petltioner failed to flle a surety bond or collateral as requlred by Tax Law

$ 654(c) (4),  the Audit  DlvisLon accrued the ent lre gain on the lnstaLluent sale

of the property.

6. At the hearlng, petLtLoner acknowledged that he was required to accrue

the gain on the installnent, sale of the property. However, he maLntalned that

he should be able to reduce the tax on the lnstallment sale reportabl-e to New

York by the amount of tax he would have had to pay Colorado lf he had to accrue

the ent ire gain on the Colorado lncoue tax return for 1980.
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CONCLUSIONS OF LAW

A.  That  Tax  Law $  620(a)  p rov l -des , ln  par t ,  tha t  " [a ]  res ldent  sha l l  be

allowed a credLt against the tax otherwlse due under this article for any

tncome tax lmposed for the taxable year by another state of the United States'

a pol l t lcal  subdlvls ion of such state or by the Distr lct  of  Columbia, upon

income derLved both therefrom and subject to tax under this art ic le."  (Enphasls

added. )

B. That pet l t toner is not ent l t led to a credlt  for tax inposed by Colorado

slnce there is no showlng that Colorado lmposed a tax durlng the perlod of

pet l t l .onerts New York residency.

C. That the pet lc ion of Robert  D. Burns is denled and the Not lce of

Def lc iency dated Apri l  5,  1985 ls sustalned.

DATED: Albany, New York STATE TAJ( CO},I;YISSION

MAY 2 6 1987
PRESIDENT


