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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Saul- N. & Frohura E. Brody

for Redetermination of a Deficiency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Administrat i .ve Code of the Clty
of New York for the Years 1980 & 1981.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before ne this
3rd day of July,  1986.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cournlsslon, that he/she l-s over 18 years
of age, and that on the 3rd day of July,  1986, he/she served the wlthin not ice
of Decisj .on by cert i f ied mai l  upon Saul N. & Frohrna E. Brody the pet i t loners ln
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Saul N. & Frohma E. Brody
20 Glenwood Ave.
Demarest,  NJ 07627

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

AFFIDAVIT OF MAILING

says that the sald addressee is the pet i t loner
set forth on said wrapper is the last known address

n is te r



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Saul N. & Frohma E. Brodv

for Redeterninat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Administrat ive Code of the City
o f  New York  fo r  the  Years  1980 & 1981.

and by depositing
post off ice under
Service within the

That deponent
of the pet i t ioner
last known address

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Corrnission, that he/she is over 18 years
of age, and that on the 3rd day of July,  L986, he served the within not ice of
Declsion by certified rnall upon Jerome Feinsteln, the representatlve of the
pet l t ioners in the within proceedlng, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Jerome Feinstein
89 Norna Rd.
Harr ington Park, NJ 07640

same enclosed in a postpaid properly addressed wrapper ln a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee ls the representat ive
herein and that the address set forth on said rdraPPer is the

of the representat ive of the pet l t ioner.

Sworn to before me this
3rd  day  o f  Ju ly ,  1986.

to adniniste
to Tax Law sect
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Ju ly  3 ,  1986

Saul N. & Frohma E. Brodv
20 Glenwood Ave.
Demares t ,  NJ  07627

Dear !1r.  & Mrs. Brody:

Please take not lce of the Decislon of the State Tax Commlssion enclosed
herewlth.

You have now exhausted your rlght of review at the adntnistratlve level.
Pursuant co sect ion(s) 690 & L3I2 ot the Tax Law and Chapter 46, Tl t le U of the
Admlnlstratlve Code of the Clty of New York, a proceedlng ln court to review an
adverse decision by the State Tax Commisslon may be instituted only uttder
Article 78 of the Clvil Practice Law and Rules. and must be cor-nmenced tq the -
Suprem- Couit  of- the SCate-of-New Y6r[ ,  Al6ant-County, wlthln 4 months from the
date of thls not ice.

InqulrLes concernLng the computatlon of tax due or refund allowed in accordance
r,r iEh this decislon may be addressed to:

NYS Dept. Taxatlon and Finance
Audit EvaluatLon Bureau
Assessment Review Unlt,
Bulldlng #9, State Campus
Albany, New York 12227
Phone t l  (518) 457-2086

Very truly yours'

STATE TN( COM},TISSION

cc: Taxing Bureaurs Representat ive

Peti t ioner '  s Representat ive :
Jerone Felnst,eln
89 Norna Rd.
Harr l"ngton Park, NJ 07640



STATE OF NEW YORK

STATE TAJ( COMMISSION

In the l"laEter of the Petltion

o f

SAUL N. BRODY AND FROHMA E. BRODY

for Redeterminat ion of a Def lc lency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Cl"ty Nonresldent Earnlngs Tax under Chapter 46,
Tltle U of the Adminlstratlve Code of the Clty
of New York for the Years 1980 and 1981.

DECISION

Petl t loners, Saul N. Brody and Frohma E. Brody, 20 Glenwood Avenue,

Demarest,  New Jersey 07627, f l led a pet l t ion for redetermlnat l"on of a def lc iency

or for refund of New York State personal income tax under Article 22 of the Tax

Law and New York Ci"ty nonresident earnLngs tax under Chapter 46' Tltle U of the

Adrninlstractve Code of the Clty of New York for the years 1980 and 1981 (Fl le

N o .  4 9 1 0 3 ) .

A hearing was held before James Hoefer,  t tear ing Off lcer,  at  the off lces of

the State Tax CommlssLon, Two Llorld Trade Center, New York, New York, on

January 15, 1986 at 10:45 A.M., r , r l th al l  br l -efs to be subnlt ted by Aprt l  l ,

1986. Pet l t loners appeared by Jerome FeinsteLn. The Audlt  Dlvis ion appeared

by  John P.  Dugan,  Esq.  ( I rw ln  A .  Levy ,  Esq. ,  o f  counse l ) .

ISSUE

Whether days worked at home by petltloner Saul N. Brody can be consldered

as days worked outside New York State and New York City for purposes of allocattng

wage lncome to sources wlthln and without the State and Clty.
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FINDINGS OF TACT

1. Pet i t loners, Saul N. Brody and Frohna E. nrodyl,  t i rnely f l led jolnt

New York State lncome tax nonresident returns for the years 1980 and 1981.

Together with the State returns, pet i t ioner also f l led Clty of New York nonresldent

earnings tax returns. 0n all four returns ln question petitl"oner report,ed wage

lncome received fron the Clty College of the Clty Unl"versity of New York

(hereinafter "CUNY").

2, For 1980 and 1981, pet l t ioner al located wage income recelved fron CUNY

to New York State and City sources based on a percentage deternlned by placlng

the tot,al nunber of days worked wLthln the State and Ctty over the total number

of days worked. The followlng table detalls the allocatlon of wage income as

shovm on pe t i t ioner 's  1980 and 1981 re tu rns :

1 9 8 0  1 9 8 1

Days worked ln year
Less days worked outslde the State and Clty
Days worked ln State and City

Frohma E. Brody ls lnvolved ln
having filed joint income tax
references to pet i t loner shal l

L7L
84

E

th is proceedl"ng solely as the result  of
returns wlth her spouse. Accordlngly '  al l
herelnafter refer solely to Saul N. Brody.

174
89

T

1 9 8 0  a l l o c a t l o n  -  8 7 / 1 7 1  x  $ 3 6 , 1 8 2 . 7 3  =  $ 1 8 , 4 0 8 . 6 0  ( S t , a t e  a n d  C i t y  w a g e s )
1981 a l loca t lon  -  85 /174 x  $40,582.32  =  $19,824.70  (S ta te  and C l ty  wages)

A11 days clained as days worked outslde the State and Clty in 1980 and

1981 represent days worked by pett t ioner at hls personal residence ln Demarest '

New Jersey.

3. On July 8, 1983, the Audit  Dl-vLsl .on lssued a Statement of Audit

Changes to petltioner for 1980 and 1981 whlch contained the folJ-owing explanation:

rrDays worked at home do not form a proper basis for allocation
of lncome by a nonresl-dent. Any allowance clained for days worked
outslde New York State must be based upon the performance of servlces
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which, because of the necessLty of the employer,  obl igates the
enployee to out-of-state dut les ln the service of hls ernployer.  Such
dutLes are those which, by thelr  very nature, cannot be performed ln
New York Stat,e.

Glving effect to the above pr lnciples for purposes of the
allocacion formula, normal work days spent at home are considered to
be days worked in New York State and days spent at home which are noc
normal work days, are considered to be nonworktng days."

Inasmuch as all days claimed by petlcioner as having been worked outslde

the State and City were days worked at home, the Audlt Divlsion deened total

wage income recelved from CUNY as derived entirely from New York State and Cl-ty

sources. The Statement of Audlt  Changes proposed a tax due of $Ir423.01 for

1980 and a refund2 of $1,43g.25 fot 1981, produelng a net overpayment of

$16.24. Sald statement also asserted that L.r t"r"" t3 of 9170.35 was due on the

tax  owed fo r  1980,  leav lng  a  ba lance due o f  $154.11  ($170.35  less  $L6.24) .

Based on the aforementloned sta8ement,  the Audit  Divis lonr on October 5, 1983'

issued a Not, ice of Def lc lency to pet l t loner for 1980 assert lng that lnterest of

$ 1 5 4 . 1 1  w a s  d u e .

4. Durlng the years at lssuer pet l t ioner was enployed by CUNY as a

professor ln i ts Department of Engl lsh. Pet l t loner,  as a professor specl"alLzLng

in nedleval ll.terature, was required to teach and prepare for classes' meet

wlth students, grade submLsslons and examLnatlons and perform cert,ain admlnistratlve

Pet l t ioner rs  1981 re tu rn  c la lmed tha t  a  re fund o f  $3 ,140.52  was due.  The
Audit  Divis lon dld not grant the refund as requested, elect lng to f i rst
examine said return. As the result of lts examination' the Audit DLvlsion'
ln i ts Statement of Audlt  Changes, al lowed pet l" t ioner a refund for 1981
of $1,439.25. In thls proceeding pet i t loner seeks to have the tax due for
1980 cancel led and also to be granted the refund of $3,L40.52 as requested
on his 1981 return.

Interest was computed on the $1,423.01 of tax due for 1980 from Apri l  15,
1981, the date Lhe 1980 return was due, to Aprl l  15, L982' the date
pet l t loner 's  re fund o f  $1 ,439.25  fo r  1981 was payab le .
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dut les. Pet l t ioner was also requlred to malntaln an establ lshed reputat ion ln

his dlscipllne by undertaking continual orlglnal research, scholarly writing

and publ lcat ion.

5. In 1980 and 1981 pet l t loner spent beEween two and three days each week

at CUNYts facl" l i t les Ln New York Cl"ty teaching classes and meetlng wlth students.

The renaLnder of the week petitioner worked out of an office nalntained ln hls

personal residence.

6. CUNY provided pet iEioner wlth an off lce at i ts facl l l t . l -es 1o New York

City whlch he used only on those days when he was teachlng classes and neetLng

r^tith student,s. Sald of f lce qras shared wlth two other f ull tine f aculty members

and, from t,ime t,o time, wlth a varying number of part-tlne faculty members.

Furthermore, the offlce was situated in a long corrldor that was frequently

populated by students, general ly creat lng a rather nolsy atmosphere. For these

reasons, said off lce lacked the pr lvacy necessary for pet i t loner to conduct

research and produce scholar ly wrl t lng. In pet i t lonerts own words "I t  was

slnply inposslble for me to do anything there apart  f rom see students".  Other

factors, such as lnsuff icLent book shelf  space, lack of a typewrl . ter,  lack of

a telephone for long distance calls and lack of adequate security for valuable

books and papers, al l  served to l in i t  pet l t loner 's use of hls CUNY off lce.

7. On those days when petLt loner was not teachlng classes at CUNY he

worked at home. Petitloner set aslde one room ln hls resldence whlch he used

excluslvely for the purpose of preparing for c lasses, doing research and

scholar ly wrl t ing. Over the last twenty-f ive years pet i t loner has col lected an

extenslve personal library which rdas stored on bookshelves lining three walls

of hls hone off lce. Pet l t ioner 's home off tce also had a typewrl" ter and a
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telephone for long distanee calls. The hone offlce, however, primarily afforded

pet l t ioner the pr ivacy needed to conduct research and wrl te scholar ly papers.

CONCLUSIONS OF LAW

A. That for New York State income tax purposes Conrmlssl.on regulatLon 20

NYCRR 131.16  (s lnce  renumbered 20  NYCRR 131.18)  p rov ides  tha t :

" . . .any al lowance clained for days worked outsl"de of the State
must be based upon the performance of servlces whlch of necesstty --

as dtstinguished from convenlence -- obligate the employee to
out-of-state dut l .es ln the service of hls employer."

For New York City tax purposes, 20 NYCRR Appendlx 20 S 4-4(b)
contal .ns a slmi lar provlslon.

B. That the services rendered by pet i t loner at hls hone ln New Jersey for

CUNY durlng 1980 and 1981 were performed there by reason of his oldn convenlence

and not for the enployerfs necesslty.  Accordingly,  the days worked at hone by

pet,l"tloner cannot be consl-dered as days worked outside New York State and New

York Clty for income allocation purposes nlthl"n the meanlng and lntent of

sec t ion  632(c )  o f  the  Tax  Law and 20  NYCRR 131.16  and sec t lonU46-2 .0(a) (2 )  o t

Ti t le U and 20 NYCRR 295,2 and 20 NYCRR Appendlx 20 S 4-4(a) and (b) .  See

Page v .  S ta te  Tax  Cornmiss lon ,46  A.D.2d 34L;  Whee ler  v .  S ta te  Tax  Coun lss lon ,

7 2  A . D . 2 d  8 7 8 ;  K i t m a n  v .  S t a t e  T a x  C o r n m l s s i o n , 9 2  A , . D . 2 d  1 0 1 8 '  m o t .  f o r  l v .  t o

a p p .  d e n .  5 9  N . Y .  2 d  6 0 3 .



C. That the pet l t ion of

the Not lce of Def lc lency dated

addit lonal lnterest as may be

DATED: Albany, New York

JUL 0 3 1986

-6-

Saul N. Brody and Frohna E. Brody ls denied and

October 5, 1983 ls sustalned'  together wlth such

lawfully due and owtng.

STATE TAX COMI'ISSION


