
STATE OF NEW YORK

STATE TAX COMMISSION

In the

Thomas J.

Mat, ter of  the Pet i t ion
o f

& Dolores 1"1. Bretscher AFFIDAVIT OF MAILING

for Redeterminatlon of a Deficiency or Revision
of a Deterninat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r  1 9 B l  &  1 9 8 2 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she 1s an employee of the State Tax Conmlssion, that he/she is over 18 years
of age, and that on the 12th day of November, 1986, he/she served the wl- thln
not ice of Deeision by cert l f ied mai l  upon Thomas J. & Dolores M. Bretscher the
pet l t loners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Thomas J. & Dolores M. Bretscher
Pine Hi l l  Rd.
Pleasant Val ley, NY L2569

and by depositLng same enclosed ln a postpaid properly addressed wrapper Ln a
post off ice under the exclusive care and custody of the United States Postal
Service r^/ithLn the State of New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me this
L2th day of November, 1986.

to s te r  oa t

says that the sald addressee is the Pet i t ioner
set forth on sald wrapper is the last known address

pursuant to Tax Law sect lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Thornas J. & Dolores M. Bretscher

for Redeterminat ion of a Def ic iency or Revision
of a DeterminatLon or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r s  1 9 8 1  &  1 9 8 2 .

AFFIDAVIT OT MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an empLoyee of the State Tax Connisslon, that he/she l-s over 18 years
of age, and that on the l2th day of Novenber,  L986, he served the wlthin not lce
of DecisLon by cert i f ied mai l-  upon George DeWitt ,  Jr.  r  the representat ive of
the pet i t ioners in the wlthin proceeding, bI enclosing a true copy thereof in a
securely sealed postpaid \rrapper addressed as fol lows:

George DeWi t t ,  J r .
Pilgrin Business Management, Inc.
P .0 .  Box  3256
Poughkeepsie, NY 12603

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me thl-s
12 th  day  o f  November ,  1986.

pursuant to Tax Law sect ion L74



S T A T E  O F  N E I ^ I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

N o v e m b e r  1 2 , 1 9 8 6

Thomas J. & Dolores M. Bretscher
Pine Hl l l  Rd.
Pleasant Valley, NY L2569

Dear Mr. & Mrs. Bretscher:

Please take notLce of the Declsion of the State Tax Commlsslon enclosed
herewl"th.

You have now exhausted your rlght of revLew at the admlnLstratl"ve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proeeedlng ln court  to revl"ew an
adverse declslon by the State Tax Commlssion nay be instltuted only under
Artlcle 78 of the Clvl1 Practlce Law and Ru1es, and must be commenced Ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months from the
date of thl .s not ice.

Inqulries concernlng the computatlon of tax due or refund al-lowed in accordance
with thls decisl .on may be addressed to:

NYS Dept. TaxatLon and Finance
Audit EvaluatLon Bureau
Assessment Revlew Unlt
Bui ldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureauts Representat lve

PetiEioner t  s Representat lve :
George DeWltt ,  Jr.
Pllgrln Buslness Management, Inc.
P . O .  B o x  3 2 5 6
Poughkeepsl"e, NY L2603



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the PetitLon

o f

THOMAS J. BRETSCHER AND DOLORES M. BRETSCHER

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Years 1981 and L982.

DECISION

Peti t ioners, Thomas J. Bretscher and Dolores M. Bretscher,  Pine H111 Road'

Pleasant VaLley, New York 12569, f i led a pet i t lon for redeterminat ion of a

deficiency or for refund of personal lncome tax under Article 22 of the Tax Law

for  the  years  1981 and 1982 (F i le  No.  50095) .

A hearing was held before Arthur Bray, Hearing Off lcer,  at  the off ices of

the State Tax Consrl-ssion, Building #9, W. A, Harriman State Office Caupus'

A lbany ,  New York ,  onMay 20 ,  1986 a t  1 :15  P.M. ,  w i th  a l l  docunents  to  be

subnlt ted by June 18, 1986. Pet i t ioners appeared by George DeWitt ,  Jr.  The

Audit  Divis ion appeared by John P. Dugan, Esq. (Thomas C. Saccar Esq. '  of

counsel)  .

ISSUE

Whether the Audit  Divis lon correct ly determlned that Pet i t ioners had

addltional taxable income as the result of a narkup audlt on purchases of an

automotive service station.

FINDINGS OF FACT

l.  During the years in lssue, pet i t ioner Thomas J.

president and sole sharehol-der of an automotive servlce

Bre tscher ts  Auto  C l in ic ,  Inc .  ( r rAuto  C l in ic " ) .

Bretscher was the

station known as Tom
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2. Pet i t ioners, Thomas and Dolores Bretscher,  f i led a jolnt  New York

State Resident Income Tax Return for the year 1981. Pet i t ioners f l1ed separ-

ately,  on one return, a New York State Resident Income Tax Return for the year

1982.

3. The Auto Cl inlc f i led a State of New York Corporat lon Franchlse Tax

Report for the f iscal  years ended March 31, 1981 and March 31, L982.

4. On October 2L, 1983, as the result  of  a f ie ld audit ,  the Audit  Divis ion

issued two not ices of def ic iency to pet l t loners assert lng a def lc l ,ency of

personal income tax. The f i rst  NoLice of Def ic iency asserted tax due for the

years  1981 and 7982 o f  $1 ,648.02 ,  p lus  ln te res t  o f  $118.03 ,  fo r  a  to ta l  amount

due o f  $11756.05 .  The second Not lce  o f  Def ic lency  asser ted  tax  due fo r  the

year  L982 o f  $20.00 ,  p1-us  in te res t  o f  $ .87 ,  fo r  a  to ta l  amount  due o f  $20.87 .

The Statement of Audit  Adjustrnent,  which was issued Septenbet 7, 1983' explalned

that the asserted def ic iencl .es were premised upon a determinat lon that the Auto

Cllnic had additional taxable sales which gave rise to addltlonal taxable

income, in the fotm of construct lve dividends, to Thornas Bretscher in 1981 of

$5 ,072.02  and in  1982 o f  $13,611.12 .  In  addt t ion ,  the  househo ld  c red l t  c la lned

by  pe t i t ioners  ln  1982 was d isa l lowed because pe t i tLoners ' to ta l -  lncomer  as

adjusted, exceeded the maximun household income aLlowable.

5. In the course of the audLt,  i t  was learned that the Auto Cl lnic

maintained nelther a complete sales journal nor a complete set of purchase

invoices for the audit  per iod. In addlt lon, the Auto Cl inic dld not retaln

sales lnvoices for the years in lssue. As a result, it was determLned that, a

markup audit  on purchases was warranted in order to determine pet l t ionersl

lncome.



-3-

6. At the hearing, the only aspect of the markup audit whlch was challenged

pertained to the Audit  Divis ionrs conputat ion of the markup on the Auto Cl inicfs

purchases of parts.

7. At the t ime the audit  was being conducted, the Auto Cl inlc was only

able to provlde the Audit Division with seventeen purchase Lnvoices representing

parts purchases of $325.93. Ut i l lz ing these invoices, the Audit  Divls ion

determj-ned that the Auto Cllnic had a markup on purchases of 49 percent.

8. At the hearing, pet i t ionerts representat ive presented purchase invoices

from two of the Auto Cl- lnlcrs main suppl iers.  One group of purchase involces,

from Jack Havertyrs Auto Parts,  represented purchases of parts in the amount of

$1 ,692.47 .  Pet i t ioner ts  representa t ive  a lso  presented  purchase invo ices  f rom

Jack Nussbaum Auto Parts representlng purchases of parts ln the amount of

$1 ,560.28 .  Las t ly ,  pe t l t ioner 's  representa t lve  presented  a  g roup o f  the  Auto

Cl lnicrs sales invoices. A comparlson of the purchase invoices wlth the sales

invoices est.abl-ishes that the Auto Clinicts markup on parts sales was approxi-

nately 36 percent.

CONCLUSIONS OF LAI,J

A. That the Audit Divislonts use of a purchase markup analysis was an

appropriate means of reconstructing the Auto Cl-inlc t s gross recelpts (*9, 9.:3.:,

Matter of Arthur Binonte and Joan Binonte, State Tax Conmission, February 15'

1985).  Moreover,  l t  was proper to consider the addit ional gross receipts to be

taxable lncome, in the form of construct lve dividends, to Thomas Bretscher (see

Matter of Arthur Biuronte and Joan Bimonte' .ggpg,). Hor,rever, in vlew of the

additional information regarding the markup on parts purchases presented at the

hearing, the Audit Divlsion ls directed to recompute the amount of tax to be

due on the premise that the markup on parts sales was 36 Percent.



-4-

B. That the pet l t ion of Thomas J. Bretscher and Dolores M. Bretscher is

granted to the extent of Conclusion of La\^r ttAtt and the Audit Division is

directed to urodify the Notlce of Deficlency whlch was premlsed upon the markup

audit  accordingly;  except as so modif led, the not lces of def ic iency are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

No\/ 121986 PRESIDENT


