
STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of t he  Pe t i t i on

Judith BovermanJoseph Boveruan AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of NYS Personal
Income Tax under Article 22 of the Tax Law and
New York City Personal Income Tax under Chapter
46, Ti t le T of the Administrat ive Code of the
Ci ty  o f  New York  fo r  the  Years  1978 & L979.

State of  New York :
ss .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and gays that
he/she is an employee of the State Tax Commisslon, that he/she is over 18 years
of age, and that on the 26th day of May, 1987, he/she served the within not ice
of Decision by cert i f ied mai l  upon Joseph & Judith Boverman the pet l t ioner in
the within proceedi-ng, by enclosing a true copy thereof in a secufely sealed
postpaJ.d wrapper addressed as fol lows:

Joseph & Judith Boverman
L44-08 Grand Central Parkway
Briarwood, NY f1435

and by deposit ing same enclosed in a postpaid properly addressed wraPper ln a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that che said addressee is the Petitloner
herein and that the address set forth on said $rrapper is the last known address
of  the  pe t l t ioner .

Sworn to before ne this
26th d,ay of May, L987.

Authorized to is te r  oa t

o f
and

pursuant to Tax Law seet ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Joseph Boverman and Judith Boverman

for  Redeterminat ion of  a DefLciency or  Revis ion
of  a Determinat ion or  Refund of  NYS Personal
Income Tax under Article 22 of the Tax Law and
New York City Personal Income Tax under Chapter
46,  T i t le  T of  the Adminis t rat ive Code of  the
C i t y  o f  New York  f o r  t he  Yea rs  f 978  &  L979 .

AFFIDAVIT OF MAILING

State of New York :
S S .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of t,he St.ate Tax Commission, that he/she is over 18 years
of age, and that on the 26th day of May, L987, he served the wlthin not ice of
Decision by cert i f ied mai l  upon Louis F. Brush, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t ree t
Mineo la ,  NY 11501

and by depositing
pos t  o f f i ce  unde r
Service wlthin the

That deponent
o f  t he  pe t i t i one r
last known address

same enclosed in a postpald proper ly  addressed wrapper in  a

the exclus ive care and custody of  the Uni ted States Posta l

State of  New York.

fur ther  says that  the said addressee is  the representat lve
herein and that  the address set  for th on said r^TraPPer is  the

of  the representat ive of  the pet i t ioner .

Sworn to before rne this
26th d.ay of May, 1987.

to 1n

Pursuant to Tax Law s e c t i o n  1 7 4



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ! [  Y A R K  L 2 2 2 7

Nlay 26, L987

Joseph & Judlth Boverman
L44-08 Grand Central Parkway
Briarwood, NY 11435

Dear Mr. & Mrs. Boverman:

Please take not ice of the Declston of the State Tax Commlssion enclosed
herewlth.

You have now exhausted your rlght of review at the adrnlnistrative level-.
Pursuant to sect lon(s) 690 & L3L2 of.  the Tax Law, a proceeding ln court  to
review an adverse declsion by the State Tax Commisslon nay be lnstltuted only
under Artlcle 78 of the Clvil Praetlee Law and Rulesr and. must be couroenced ln
the Supreme Court of the State of New York, Albany County, wlthLn 4 rnonths fron
the date of thls not lce.

Inqulrles concerning the computatlon of tax due or refund allowed ln accordance
wlth thls declston may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt EvaluatLon Bureau
Assessment Revlew UnLt
Bullding /f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureauts Representat lve

Peti t ioner 's Representattve :
Loul-s F. Brush
101 Front Street
Mtneo la ,  NY 11501

c c :



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lons

o f

JOSEPTI BOVERMAN AND JUDITII BOVERMAN

for Redetermlnat lon of DefLclencLes or for
Refunds of New York State Personal Income Tax
under Artlcl-e 22 of the Tax Law and New York
Clcy Personal Incoue Tax under Chapter 46,
Tltle T of the Adrnlntstratlve Code of the Clty
of New York for the Years 1978 and L979.

DECISION

Petitioners, Joseph Boverman and Judlth Boverman, L44-08 Grand Central

Parkway, Brlarwood, New York 1L435, f l led pet l t lons for redetermlnat lon of

deficlencles or for refunds of New York State personal lncome tax under ArtLcle

22 of the Tax Law and New York City personal income tax under Chapter 46,

Tl t le T of the Admlnlstrat lve Code of the Clty of New York for the years 1978

and 1979 (Fl le Nos. 37722 and 44356).

On October 23, 1985, pet l tLoners walved thei.r  r lght to a hearing and

requested that the State Tax Comnisston render a declslon based on the ent lre

record contalned ln their  f i le,  with al l  br lefs to be subnit ted by October 8,

1986. After due consLderatLon, the State Tax CommissLon hereby renders the

fol lowlng declsion.

ISSUES

I .

for the

I I .

engaged

Whether the notices of defLclency were

sole purpose of extendLng the perLod of

Whether petltioner Joseph Boverman has

in a trade or buslness durLng the years

tssued wLthout any basls and

limitation on assessment.

substantiated that he was

at lssue.



I I I .  Whether  pe t i t ioners

business expenses claimed as

i s s u e .
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have substant ia ted the character  and amount

deduct lons f rom gross income for  the years

o f

a t

FINDINGS OF FACT

1.  On August  6 ,  L979,  pe t i t ioners  la te  f i led  a  New York  S ta te  and C i ty

income tax resident return for 1978 wherein they elected a f i l ing status of

"Marr ied f i l ing separately on one Return".  0n his port ion of sai .d return,

Joseph Boverman reported business income of.  $22,598.00, whi le on her port ion of

the return Judith Boverman reported a business loss total l l -ng $2,684.00. The

following table details the manner in whlch petit.ioners computed their reported

business insome and loss:

JOSEP}I BOVERYAN
Income

Consult ing lnst i tut lons
Est imating
Photography
0ther
Total  ineome

Expenses
Telephone
Newspapers
Meetings
Travel
Payroents to offlce aide Judlth Boverman
Travel l ing expenses
Interviewing
Postage
Account ing
Dues
Photographic suppl ies
Depreclat lon on camera
Depreciat ion on darkroom
Payment for darkroou help
Investment expense
Professional meetlng
Total  expenses

Net, Income

$33 ,250 .00
250.00
225 .00

8 ,  032  . 00

$  480 .00
305 .00

I  , 893 .00
L , I 22 .00
7  , 800 .00

4B3 .00
336 .00
33 .00

100 .00
399 .00

I  ,  653 .00
933 .00
700 .00

1  , 300 .00
806 .00
816 .00

$4L  , 7  57  . 00

19 ,159 .00
$  22  , 598  . 00
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JUDITII BOVERMAN

2. Actached to pet i t ioners'  1978 return was a wage and tax stateuent

issued to  Mr .  Boveruan by  Standard  Mt r .  Prod .  Inc . ,  repor t ing  wages,  t ips ,

other eompensat ion of $33,250.00. The statement r i ras stamped with an arrow

polnt ing to the $33,250.00 f igure wlth the legend "Included in Schedule C'r .

The $7"800.00 expense clained by Mr. Boverman for payments made to his wife as

an off ice aide was reported by Mrs. Boverman as' fother income" on her return.

3. 0n Mareh 24, 1982, the Audit  DlvlsLon lssued a Staceuent of Audit

Changes to pet i t ioners for the yeat 1978 which contalned the fol lowlng explanat lon

and computat ion:

' rDeduct ions shown on husbandts Schedule C are dlsalLowed since they
are not consldered ordinary and necessary in the product ion of income
as an employee.

Your tax l iabi l l ty is recomputed as marr led f i l ing joint  s ince this
gives you your best tax advantage.

Pena l ty  pursuant  to  sec t ion  685(a) (1 )  l s  imposed fo r  faL lu re  to  f l le
a  re tu rn  on  or  be fore  due da te .

Income
Sales

Expenses
Purchases
TraveI
Framing
Tot,al expenses

Net  Loss

Wages (Husband)
Dividends (Joinu)
Business Loss (Wife)
Other Income (Ilusband)
Total
Less :  I temlzed deduct ions

Exernpt ions  (4  x  $650.00)

$2 ,093  . 00
377 .00

1  ,  106 .00

892.00

Jolnt

$r: ,250.  oo
I  , 029 .00

(2 ,684 .00 )
8 ,507 .00

$40 ,  t 02 .oo

7  ,862 .00
.FTlffiT"

$ 5 , 2 6 2 . 0 0
2 , 6 0 0  . 0 0

Taxable Income

4.  Based on the

Div is ion,  on July  9,

aforementioned Statement of Audit  Changes, the Audit

1982,  i ssued a  Not ice  o f  Def lc iency  to  pe t l t ioners  fo r

3 ,576 .00
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l97B assert lng addit , lonal New York State and Clty tax due of $2,406.46, plus

pena l ty  o f  $282.78  and in te res t  o f  $770.77 ,  fox  a  to t ,a l  a l leged ly  due o f

$ 3 , 4 6 0 . 0 1 .

5. Pet,ttioners ti!0ely filed a New York State and Clty lncone tax resldent

return for 1979 wherein they elected a f l l lng status of ' f l farr led f i l lng sepatately

on E return".  On hls port lon of sald return, Mr. Boverman reported buslness

lncome of $22,465.00, whi le on her port lon of the return Mrs. Boverman reported

busl-ness income total l ing $4,142.00. The fol lowing table detal ls Lhe manner in

whlch pet l tLoners computed thelr  respect ive business incomes:

JOSEPIT BOVERMAN
Income $35  , 750 .00

Expenses
Payments to Alde - Judlth Boverman
Newspapers
Telephone
Photography
Depreclat lon of photography equlpnent
Depreciat lon of darkroom
Travel
Accounting
Dues
ASQC due
Professlonal meetlng
Tot,al expenses

Net Incorne

JUDITH BOVERMAN
Income

Secretar lal
Sales
Total lncome

Expensas
Purchases
Travel
Franing
Plllow-makLng uaterlals
Telephone
Ilospitality
Magazines

$7 ,800 .00
292.00
360 .00

I , 207  . 00
933 .00
700 .00
897  . 00
104 .00

29 .00
29 .00

934 .00

$ 7 , 8 0 0 . 0 0
9 3 3  . 0 0

$  3 7 2 . 0 0
L , 2 6 7  . 0 0

lncL
46 r .00
360 .00
983 .00
360 .00

13 ,285 .00
$22 ,465 .00

$  8 ,733 .00
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Prof.  development
Postage
Sales part les
Secre tar ia l  t rave l  exp .
Total  expenses

Net Income

N.Y. Taxable Incorne-reported
A d j u s t r a e n t s  ( $ 1 3 , 2 8 5 . 0 0  +  $ 8 . 0 0 )
Cor rec ted  N.Y.  Taxab le  Income

Mrs.  Bovermants net  incoue
subErac t i on .  Co r rec t  ne t

i s  overs ta ted  by  $1 ,000.00  due to  an  er ro r
i n c o m e  l s  $ 3 , I 4 2 . 0 0 ,

369 .00
l5  . 00

418  .  00
986 .00

5 ,591 .00 ,
$-Tnt6T"

6. Attached to pet i t lonerst 1979 return was a wage and tax statement

issued to  l l r .  Boverman by  Standard  Mt r .  Prod .  Inc . ,  reporg ing  wages o f  $38,800.08 .

Sai.d statement was also stanped wlth an arrow point ing to the $38,800.08 f igure

with the legend "Included in Schedule C".

7. On January 28, 1983, the Audit  Divis ion lssued a Statement of Audir

Changes to pet l t ioners for 1979 which contained the fol lowing explanat ion and

computat ion:

"As a salar ied employee, Iou are not a buslness ent iEy and
therefore are not ent, l t led to claim Schedul-e C deduct, ions as these
expenses are not ordinary and necessary for the product ion of income
as an employee.

Medlcal expenses have been adjusted, ln the amount of $8.00, to
ref lect the lncrease of Federal  income. Business income computat ion
er ror  o f  $1 ,000.00  ls  cor rec ted ,  by  ad jus tment  on  w i fe rs  re tu rn .

Mrs. Boverman has been al lowed business expenses of $461.00 agalnst
bus iness  income o f  $933.00 .

Husband
E ts ,65',6 . oo

13 ,293 .00
$32 ,  989  . 00

$5 ,066  . 00
(3 ,670 .00 )
$  1  , 396  . 00 "

Wife

8. Based on the aforementioned St,atement of Audit Changesr the Audlt

D i .v is i .on ,  on  Apr i l  8 ,  1983,  i ssued a  Not ice  o f  Def ic iency  co  pe t i t ioners  fo r

1979 asser t ing  add i t iona l  New York  S ta t ,e  and C i ty  tax  due o f  $2 ,168.91 '  p lus

i n t e r e s t  o f .  $ 7 2 0 . 9 5 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 2 , 8 8 9 . 8 6 .

IN
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9. Pet i t lonersf tax returns r^rere selected for examinaEton along with

those of approximately 100 other individuals on the basis that the returns had

been prepared by a part icular accountant.  An lnvest igat ion had disclosed that

sald accountant had conslstent ly prepared returns on which an lndividual with

rrage or salary lncome shorm on wage and tax statements had reporced sald income

as business receipts on Federal  Schedule C. Department of Taxat ion and Flnance

auditors were directed to review the returns and to disal low claimed buslness

expense deductions if the t.axpayer appeared to be an employee receiving wage or

salary income reported on wage and tax statements. Peft t ioners I  c lalmed

Schedule C deduct ions were disal- lowed on that basis.

10 .  Pet i t ioners  contend:

(a) that che notices of deflciency rrere lssued on an arbitrary and

caprtcious basls just pr ior to the expirat ion of the period of l in i tat lons

on assessment,  thus deprlv lng pet l t ioner of the opportunity to present

substant iat ion for the claimed deducEions;

(b) that pet i t ioners are one of a large group of taxpayers who were

selected for speclal  scrut iny because their  returns had been prepared by

the same tax preparer;  and

(c) that where pet i t ioners do not have cancel led checks or other

receipts for certaln expenses, the Department of Taxat ion and Flnance

should al low pet i . t ioners a reasonable est imate of such expenses.

11. Pet i t ioners submttted documentarv evldence ln the form of sales

invoices, cancel led checks and worksheets in substant iat ton of a port ion of the

business expenses clained on their  respect ive Federal  Schedul-es C for the years

at issue. With respect to pet ic ioner Joseph Bovernan, the evldence subnit ted

did not relate to a characterLzat ion of the expenses as business rather than
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personal.  With respect to pet l t loner Judith Boverman, the evldence subnlCted

establ ishes that she was engaged in the carrying on of a trade or buslness

(needlecraft)  for the yeat 1979.2 Said evldence also substant lates that al l

expenses claLmed by Mrs. Boverman for I979 wete ordinary and necessary buslness

deduct lons  w i th  the  one except lon  o f  t rave l  expenses  to ta lL ing  $1 '513.00 .

Trave l  expenses  o f  $740.00 ,  ou t  o f  to t ,a l  t rave l  expenses  o f  $2 ,253.00 '  were

related to l {rs.  Bovermants needlecraft  business act iv l t les whl le the balance'

$ I ,513.00 ,  were  persona l  expenses  unre la ted  to  sa ld  need lecra f t  ac t i v i t ies .

L2. No evidence or argument was adduced by petltioners with respect to the

late f i l lng penalty asserted due for L978.

CONCLUSIONS OF LAI^I

A. That the notlces of deflclency \,rere properly tssued and were not

arbl trary and caprLcious. The returns were patent ly erroneous and the Audit

Dlvls ion was just i f led in disal lowlng the buslness expenses claimed by pet l t ioner

Joseph Boverman on hls respectlve Federal Schedules C. The notices of deficLency

were preceded by statements of audit  changes and pet l t loner Joseph Boverman had

an opportunlty to f i le amended returns clalmlng employee buslness exPenses as

adjustments to income on Federal Form 2106, or as ltemlzed rniscellaneous

deduct ions ,  bu t  d id  no t  do  so .

B. That the fact that pet l t tonersr returns qrere selected for examlnat ion

because of cert ,aln pract lces of their  accountant ls t rrelevant.  Pet l t lonerst

l labl l l ty depends solely on the facts adduced hereln.

Although
1978 ,  1 r
loss as

petLt loner Judlth Boverman submitted documentary evldence for
is noted that the Audlt Dlvlston allowed ln full the business

clalmed on her return for sald year.
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C. That pet i t ioner Joseph Boverman has fai led to sustain his burden of

proo f  (Tax  Law $  689[eJ ;  Adn in is t ra t i ve  Code $  T46-189.0 [eJ)  to  show (1)  tha t

he was engaged in a trade or business other than as an employee (Internal

Revenue Code $ 62lLl); (1i) that the expenses ln question \irere trade or business

deduct lons of an employee deduccible pursuant to Internal Revenue Code $ 62(2);

and ( i i i )  that the expenses in quest ion were ordinary and necessary business

expenses deduct ible under Internal Revenue Code $ 162(a).

D. That pet i t ioner Judith Boverman has sustal .ned her burden of proof to

show that she was engaged in a trade or business during the yeat L979. Pursuant

to Finding of Fact t '11",  supra, Mrs. Bovermants al lowable ordinary and necessary

b u s i n e s s  e x p e n s e s  f o r  1 9 7 9  a r e  r e d u c e d  b y  $ 1 , 5 t 3 . 0 0 ,  f r o m  $ 5 , 5 9 1 . 0 0  t o  $ 4 , 0 7 8 . 0 0 .

Pet i t ioner  Jud i th  Boverman 's  bus lness  loss  fo r  1979 to taLs  $3 ,145.00  ($933.00

o f  s a l e s  l e s s  $ 4  , 0 7 8 . 0 0  o f  e x p e n s e s ) .

E. That pet l t ioners have fai led to present any evldence to show that

reasonable cause existed for their  fai lure to t lnely fLle a 1978 return.

Accordingly,  the i ruposit ion of a penalty pursuant to Tax Law $ 685(a)(1) and

Admin is t ra t i ve  Code $  T46-185.0(a) (1 )  l s  sus ta ined.

F. That the pet iEions of Joseph Boverman and Judlth Boverman are granted

the extent lndicated in Conclusion of Law "D'r ,  supra; that the Audit  Divls ion

directed to reconpute the NotLce of Def lc lency dated Apri l  8,  1983 consistent

to

is
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with the concluslons reached herein; and that,  except as so granted'  the

pet l t lons for redeterminat lon of the not lces of def lc iency dated July 9, L982

and Aprl- l  8,  1983 are ln al l  other respects denLed.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 6 1987
PRESIDENT

COMMISSI


