
STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  of  the
o f

Rlchard C.  & Susan M. AFFIDAVIT OF },IAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income Tax
& :
[nder Art ic le 22 of the Tax Law for the Year 1977.

State of  New York :
s s .  :

County of Albany :

David Parchuck,  being duly sworn,  deposes and says that  he is  an employee
of  the State Tax Conmission,  that  he is  over  18 years of  age,  and that  on the
3 rd  day  o f  Janua ry ,  1986 ,  he  se rved  the  w i th in  no t , i ce  o f  Dec i s i on  by  ce r t i f i ed
mai- l  upon Rlchard C.  & Susan M. Bezemer,  the pet i t ioner  in  the wi th in
proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid
wrapper addressed as fo l lows:

Richard C.  & Susan M. Bezemer
110 Farnington Rd.
Wi l l lamsvi1 le,  NY L4221

and by deposi t l .ng same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper ls the last known address
of  the  pe t i t ioner .

Sworn to before me this
3rd  day  o f  January ,  1986.

Pet l t i on

Bezemer

pursuant, to Tax Law sect ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January  3 ,  1986

Richard C. & Susan M. Bezemer
110 Farnington Rd.
Wi l l iansv i l le ,  NY I422I

Dear  Mr .  & Mrs .  Bezemer :

Please take not ice of  the Decis i .on of  the St ,ate Tax Conrniss ion enclosed
herewi th.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding l .n court  to revier^r an
adverse decision by the St,ate Tax Conurission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be comnenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / f9,  State Campus
Albany ,  New York  12227
Phone #  (518)  457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Tax lng  Bureaurs  Representa t ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

RICHARD C. & SUSAN M. BEZEMER
:

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Attj.c].e 22 :
of the Tax Law for the lear 1977

DECISION

Peti t ioners, Richard C. and Susan M. Bezemer, 110 Farnington Road,

Wil l iamsvi l le,  New York L422I,  f i led a pet i t ion for redetermlnat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax Law

for the year 1977 (Fi l -e No. 42694).

A fornal hearing was held before James J. Morr is,  Jr. ,  Hearing Off icer,  at

the off ices of the State 1a1 f ,emrnission, 65 Court  Street,  Buffalo,  New York, on

Ju ly  23 ,  1985 a t  1 :15  P.M.  Pet i t ioner  R ichard  C.  Bezemer  appeared pg  se  and

for his wife,  pet i t ioner Susan M. Bezemer. The Audlt  Dlvis ion appeared by

John P.  Dugan,  Esq.  (Deborah Drzyer ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t loners t imely f i led an amended personal lncome tax return for

t h e  y e a r  1 9 7 7 .

FINDINGS OF FACT

1. On Novernber 29, 1982, the Audlt  Divis ion not i f ied pet i tLoners that

their  c lain for refund for the year 1977 was disal lowed in fu1l .  An undated

ttVoucher for Income Tax Refundn issued to petitioners by the Audlt Division

with respect to claiured refunds for the years L977 and 1978, insofar as is

pert inent hereto with respect to the year 1977, provlded the fol lowing explana-

t ion :
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t ' I  am sorry,  but there is a deadl ine for f i l ing for a refund or
c red i t ,  and tha t  da te ,  Apr i l  17 ,  1981,  had exp l red  be fore  you f i led
your 7977 amended return. You should have filed your claim wlthln
three years from the due date of the return. I '

2.  Pet i t loners assert  that the amended return for the year L977 was f i led

on or about Apri l  12, 1981 by placing the envelope in whlch the return ldas

enclosed lnto the mai l  rrchuterr at  pet i t ioner Richard Bezemerts business locat ion.

3. Correspondenee frour pet i t ioner Rlchard Bezemerts landlord, dated

February  23 ,  19B3,  p rov ided:

"This w111 conf irm our discussions regarding the quest ion which
has been raised concerning your maillng of certain correspondence to
Internal Revenue Service on Monday, Apri l  13, 1981, via the nai l
chute in our building at 237 Main Street.

The bullding urail ehute was maintained untl-l recently for the
convenience of tenants, but proved to be a problen, as i t  would
sometimes get janmed, usualLy because of someoners insert ing an
oversized let ter.  Also the fact that the chute was jarnmed would
sometimes not become knor^m until a tenant recelved a complaint that
the correspondence had not been received by the addressee.

As a result  of  the recurrence of such problems, we had the nal l
chute sealed off  at  each f loor of the bui lding several  months ago."

4 .  Pet i t ioners t le t te r  to  the  Aud i t  D iv is ion  o f  March  17 ,  1982 argu ing

t irnely mai l ing provided the fol lowing postscr lpt :

t 'P.S. I  received a simi lar note from the Federal  IRS relat lve
to a late postmark on their  1977 amended return.tr

The signature l ine of the let ter was: t tAct ion Plan Travel of  Buffalo,  Inc.,

Richard Bezemer, President."

5 .  Pet i t ioners ,  in  1981,  f l led  amended Sta te  re tu rns  fo r  the  years  L977

and 1978.

6. The amended return for the year 1977 is dated Apri l  13, 1981.

7. The amended return for the year 1978 ls dated Apri l  15, 1981.
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8. The back pages (page 2) of.  each of those amended returns for 1977 and

1978 bear " indaten stamps showing they were each received in t tN.Y.S. Proc.

D i v . "  o n  t ' M a y  2 1 ,  r 8 1 . "

9. The front of  the anended return for the yeat 1978 bears an t ' indatett

stamp showing that it was received in the Department of Taxation and Financets

mai lroom on May 7, 1981.

10. There is no mailroom t'indate" stamp on the 1977 aurended return.

11. The amended returns for 1977 and 1978 each bear the same imprinted

file nunber whlch number ls identical to the "file numbert' referenced on the

not ice of disal lowance and the voucher for income tax refund (see Flndings of

F a c t  " 1 r t  a n d  t t 2 " ) .

L2. The envelope attached to the amended return for the year 1977 bears:

a) an i l legible postnark;

b) a stamped not ice "Postage Due";

c) a handwri t ten entry "Attent ion: (Refund - Amended Returns)"1 and

d) inpr inted let terhead indicat ing that the envelope hras from Act ion

Plan Travel of  Buffalo,  Inc.

CONCLUSIONS OF LAW

A. That sect ion 691(a) of the Tax Law, in pert inent part  for the periods

at  i ssue,  p rov ides :

" I f  any  re tu rn . . . requ i - red  to  be  f l led . . .w i th ln  a  p rescr ibed
per iod  or  on  or  be fore  a  p rescr ibed da te . . . l s  a f te r  such per iod  or
such date del ivered by the Unlted States mai l  to the lplace where]
such document is requlred to be f i led.. . the date of the posturark
stanped on the envelope shal l  be deemed to be the date of del lvery.
This subsect ion shal1 apply only i f  the postmark date fal- ls within
the prescr ibed perlod or on or before the prescr ibed date for the
f i l ing of such docurnent. . .and only i f  such document. . . \das deposited
in  the  mal l ,  pos tage prepa id ,  p roper ly  addressed. . . " .
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B. That the postnark on the envelope in which pet i t ionerrs return was

enclosed is not leglble. However,  i t  is apparent that pet i t ionerts amended

federal and amended state personal income tax returns rirere posted at the same

time and that the federal  return was t t late" (Findl-ngs of Fact "3" and "4"),

thus, were i t  legible, the postrnark with respect to pet i t ionerst state return

would l ikewise be " late".

C. That pet i t ioners have fai led to prove that their  amended return was

t inely deposited for post ing with the Unlted States Postal  Service with proper

postage prepaid.

D. That giv ing pet i t ioners the benef i t  of  the doubt that the 1977 and.

1978 aurended state returns may have been f i led together,  the earl iest they

could be considered as having been received is YIay 7, 1981, which date may be

t irrely as to pet i t ionersr 1978 return but is not t inely as to pet i t ionersr 1977

re turn .

E. That pet i t ionerst anended return for the year 1977, not being properly

deposited and posted (Conclusion of Law "C") nor postmarked or recelved within

the appl icable t l rne periods (Conclusions of Law t 'B" and t tDtt) ,  was not t imely

f i led. Pet i t ioners fai led to avai l  themselves of the provisions of sect ion 691

of the Tax Law concerning registered nail by which they nay have preserved

their claim.

F. That the denial  of  petJ-t ionersr claim for refund of personal income

tax for the year 7977 is sustained and the pet i t lon herein is denied.

DATED: Albany, New York STATE TAX COMMISSION

PRESID
JAN 0 3 1986


