
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Guy V. Berretta

for Redeterminat ion of a Def lc iency or Revision
of a Determination or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law
f o r  t h e  P e r i o d  4 / I / 7 8  -  I 2 / 3 L / 7 8 .

AFFIDAVIT OF MAILING

that  the said addressee is  the pet i t ioner

forth on said wrapper ls the last known address

State of New York :
ss .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 19th day of June, 1986, he/she served the wlthln not ice
of Declsion by cert i f ied mai l  upon Guy V. Berretta the pet i t ioner in the wlthln
proceeding, by enclosing a true copy thereof in a securely sealed postpald
\rrapper addressed as fol lows:

Guy V. Berretta
916 L l t t le  Bard f le l -d  Rd.
Webster ,  NY 14580

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servl-ce within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
19 th  day  o f  June,  1986.

is te r  oa t
pursuant to Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June  19 ,  1986

Guy V. Berretta
916 L l t t le  Bard f ie ld  Rd.
Webster ,  NY 14580

Dear  Mr .  Ber re t ta :

Please take not ice of the Decislon of the State Tax Comnisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adminlstrative level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng Ln court  to revlew an
adverse decislon by the State Tax Conmlsslon may be lnstituted only under
Article 78 of the Civll Practice Law and Ru1es, and must be commenced l-n the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
dat,e of thls not lce.

Inqulries concernlng the computatlon of tax due or refund allowed ln accordance
wlth this decl-sion may be addressed to:

NYS Dept. Taxatlon and Fl"nance
Audlt Evaluatlon Bureau
Assessment Revier^l Unl"t
But ldlng / f9,  State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

c c : Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMI'{ISSION

In the Matter of the Pet i t ion

o f
:

GUY V. BERRETTA

for Redeterrninat ion of a Def ic iency or for
Refund of Personal Income Tax under Artlcle 22 :
of  the Tax Law for the PerLod Aprl1 I ,  L978
through December 31, 1978. :

DECISION

Pet i t ioner ,  Guy V.  Ber re t ta ,  916 L i t t le  Bard f ie ld  Road,  Webster ,  New York

14580, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the period Apri l  I '

1978 through December 31 ,  1978 (Fi le No. 49619).

A hearing was held before Timothy J.  Alston, Hearing Off icer,  at  the

off ices of the State Tax Commission, 259 Monroe Avenue, Rochester,  New York, on

January 28, 1986 at 2245 P. l" l .  Pet i t loner appeared pro se. The Audit  Divis i .on

appeared by  John P.  Dugan,  Esq.  (Jaures  De l la  Por ta '  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t loner ls l iable for the penalty asserted against hin Pursuant

to sect ion 685 (g) of the Tax Law with respect to withholding taxes due from 33

Meyerhi l l  Circ]-e West,  Inc. d/b/a Candlel ight Restaurant and Partyhouse.

FINDINGS OF FACT

1.  On October  24 ,1983,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

along with a Statement of Def ic iency to pet i t ioner Guy V. Berretta '  assert ing a

penal-ty equal to the amount of unpaid withholding tax whleh the Audl-t Dlvislon

had determined was due fron 33 Meyerhi l l  Circle West,  Inc. d/b/a Candlel ight
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Restaurant and Partyhouse (t ' the corporat iontt) .  Said not ice asserted that

$7 ,477.82  was due fo r  the  per iod  Apr l l  1 ,  1978 th rough December  31 '  198I .

2. After the Not ice of Def l-c iency was issued, the Audit  Divis ion withdrew

its assert ion of penalty against pet i t ioner for the period January 1, 1979

through December 31, 1981. Accordingly,  the period at i .ssue herein was l in i ted

to Apri l  1,  1978 through December 31, L978 and the amount asserted due by the

Aud l t  D iv is ion  was reduced to  $ I ,257.39 .

3. During the period at issue, pet i t ioner hras treasurer of the corporat ion.

As. treasurer,  pet i t ioner,  a cert i f ied publ lc accountant,  maintained the corpora-

t ionts books and records and f t l -ed the necessary federalr  state and local tax

returns and reports.  Pet i t ioner signed such returns and reports on behalf  of

the corporat ion. Pet i t ioner worked approximately 15 hours per week for the

corporat ion, but did not receive a salary.

4. Pet i t ioner was involved with the corporat ion from i ts incept lon in

1977, He was asked by one Charles Perry to become involved with the corporat ion

because of his experience in f inancial  and tax matters. Pet i t ioner contr ibuted

no capital  to the corporat ion, but was issued 25 percent of the common stock of

the corporation based upon his anticlpated involvement as set forth above in

Finding of Fact "3".  Fi f ty percent of the corporat ionts stock was owned by

Mr. Perry,  the corporat ionts president,  who ran the business of the corporat ion

on a dai ly basis.  The remaining 25 percent of the corporat ionts stock was owned

by Thomas Mastro, the corporat ionts vice presldent,  who was al-so involved with

the business on a dal ly basis working under the direct ion of I"1r.  Perry.

5. Like each of his fel low stockholders, pet i t loner had the authorl ty to

slgn checks on behalf  of  the corporat ion. Pet i t ioner did not have authori ty to
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determine which among the corporat ionrs rnany creditors would be pald, nor did

he have any authori ty with respect to the hir ing or f i r ing of employees.

Although he was aware of the corporat ionfs dai ly act lv i t les, he was not act lvely

involved ln the day-to-day running of the corporation.

6. The corporat ion experienced f lnancial  dl f f icul t ies soon after i ts

incept lon in 1977. At that t ine, pet i t ioner expressed to Mr. Perry his disagree-

ment wl-th the manner in which Mr. Perry was running the business with respect

to payment of the corporat ionrs tax l - iabi l l t ies. Pet i t loner suggested the

establ ishnent of a special  bank account to better enable the corporat ion to set

aside funds to sat isfy l ts tax l iabi l i t les. The corporat ion dlsregarded pet i t ionerrs

advice. In view of the corporat ionts fai lure to take adequate measures to address

i ts tax problems and i ts poor f inancial  condit ion, pet l t loner resigned as treasurer

of the corporat ion effect ive Novernber 26, L978. 0n the sane date, he also sold his

stock interest in the corporat ion for one dol lar.

CONCLUSIONS O3 LAW

A. That  where a person l -s  requi red to col lect ,  t ruthfu l ly  account  for  and

pay over  wi thhold ing taxes and wi l l fu l ly  fa l ls  to  col lect  and pay over  such

taxes ,  sec t i on  635 (g )  o f  t he  Tax  Law imposes  on  such  pe rson  " . . . a  pena l t y  equa l

to the tota l  amount  of  tax evaded,  or  not  co l lected,  or  not  accounted for  and

pa id  ove r . r t

B .  Tha t  sec t l on  585 (n )  o f  t he  Tax  Law de f l nes  I t pe rson r r t  f o r  pu rposes  o f

sec t i on  685 (g )  o f  t he  Tax  Law,  t o  l nc lude :

" . . . an  i nd i v i dua l ,  co rpo ra t i on  o r  pa r tne rsh ip  o r  an  o f f i ce r  o r
employee of  any corporat ion. . .who as such of f lcer ,  employee or  member

is  under a duty to per form the act  in  respect  of  which the v io lat ion
occu rs .  r l
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C. That whether pet i t ioner was a person required to col lect '  t ruthful ly

account for and pay over withholding taxes during the period in issue is a

ques t ion  o f  fac t  (Mat te r  o f  McHugh v .  S ta te  Tax  Conm. ,  70  A.D.zd  987;  Mat te r  o f

M a c l e a n  v .  S t a t e  T a x  C o n s r . ,  6 9  A . D . 2 d , 9 5 I ,  a f f t d . 4 9  N . Y . 2 d  9 2 0 ) .  F a c t o r s  w h l c h

are relevant to this determination include whether the indivldual slgned the

corporat i .onts tax returns, der ived a substant ial  part  of  his incorne from the

corporat ion and possessed the r ight to hire and f i re employees (Matter of  Amengual

v .  S ta te  Tax  Comrn. ,  95  A.D.2d 949,  950;  Mat te r  o f  Ma lk in  v .  Tu l - l y '  65  A.D.2d

228).  Other factors considered are the amount of stock owned, the authori ty to

pay corporate obligations and the lndividualfs official duties (Ibtter of Anengual

v.  State Tax Comm., Sgpg).

D. That pet i t ioner r f ,as not a person requlred to col1ect,  t ruthful ly

account for and pay over the withholding taxes of 33 Meyerhi l l  Circle trr lest,

Inc. d/b/a Candlel lght Restaurant and Partyhouse within the neaning of sect ion

685(g) of the Tax Law. A1-though pet i tLoner was treasurer of the corporat ion

and completed and slgned tax returns on i ts behaLf,  he had no authori ty to

deternine which among the corporat ionts l iabi l - i t ies, including i ts tax l - iabi l i t ies,

would be sat isf ied. In addit lon, he was a mlnori ty stockholder of the corporat ion'

received no salary from the corporation and had no authority to hire or fire

enployees. Moreover,  i t  should be noted that pet l t ioner disassociated hinself

f rom the corporat ion when i t  fai led to take adequate measures to sat isfy i ts tax

l iabi l l t les. Accordingly,  pet i t ioner is not l iable for the penalty imposed

pursuant to sect ion 685(g) of the Tax Law.



E. That the pet i t ion of

Def ic iency  da ted  October  24 ,

DATED: Albany, New York

JUN 1 91980

Guy V.

1983 is
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Berretta is granted and the Not ice of

hereby cancelled.

STATE TAX COMMISSION

.--& dtu/re-CtJAl-*-
PRESIDENT


