
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Anthony J. & t"Iaureen

Peti t lon

K. Berejka AFFIDAVIT OF MAILING

for Redetermlnation of a Deficlency or Revlslon
of a Determlnation or Refund of Personal Income
under Art ic le(s) 22 of.  the Tax Law
for  the  Year  1980.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conml"ssion, that he/she ls over 18 years
of age, and that on the 28th day of May, 1986, he/she served the withln not ice
of decislon by cert i f led nal l  upon Anthony J. & Maureen K. Berejka the
pet i t ioner in the within proceedlng, by enclosing a true eopy thereof in a
securely sealed postpaid r{rrapper addressed as fol lows:

Anthony J. & Maureen K. Berejka
I{atch Way Rd. /11
Huntington, NY LL743

and by deposlting same enclosed ln a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States PostaL
Service wlthin the State of New York.

Tax

That deponent further says
hereln and that the address set
of the pet i t l .oner.

Sworn to before ne this
28 th  day  o f  May,  f986.

that the sald addressee ls the pet i t toner
forth on sal,d wrapper is the last known address



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

l{.ay 28, 1986

Anthony J. & Maureen K. Berejka
Watch l{ay Rd. /11
i{unt,ingcon, NY 11743

Dear  Mr .  &  Mrs .  Bere jka :

Please take notlce of the declslon of the State Tax Cornmisslon enclosed
herewl.th.

You have now exhausted your right of review at the adnLnLstrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to review an
adverse declslon by the State Tax Cornmission nay be instltuted only under
Article 78 of the Civll Practice Law and Rules, and must be connenced l"n the
Suprene Court of che State of New York, Albany County, within 4 nonths frorn the
date of thls not lce.

InquirLes concernlng the computation of tax due or refund allowed l"n accordance
with this declslon may be addressed to:

NYS Dept. Taxat,ion and Finance
Audit Evaluation Bureau
Assessment Revlew Unl"t
Bulldlng /f9, State Campus
Albanyl New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ANTHONY J. and I,IAUREEN K. BEREJKA :

for Redeterminat ion of a Def ic iency or for :
Refund,of Personal Income Tax under Art icLe 22
of the Tax Law for the Year 1980. :

DECISION

Peti t ioners, Anthony J. and Maureen K. Berejka, Watch Way, R.D. l f l ,

Hunt lngton, New York 11743, f l led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year  1980 (F l le  No.  50038) .

A hearing was held before Arthur Johnson, Hearing Off icer '  at  the off ices

of the State Tax Cornmission, Two World Trade Center,  New York, New York, on

January  15 ,  1986 a t  10 :55  A.M.  Pet i t ioners  appeared pro  se .  The Aud i t  D iv is lon

appeared by  John P.  Dugan,  Esq.  ( l i l l l i a rn  Fox ,  Esq. ,  o f  counse l ) .

ISSUE

VJhether the Audit  Divis ionfs i rnposit ion of interest on an income tax

def ic iency against petLt ioners was proper.

FINDINGS OF FACT

1. Pet i t ioners, Anthony J. and Maureen K. Berejka, t iurely f l led a joint

New York State Income Tax Resident Return for the year 1980. Accordlng to a

statement attached to thelr  return, pet i t ioners reported their  total  income tax

due,  a f te r  account ing  fo r  taxes  w i thhe ld ,  to  be  $110.80 .  A  check  ln  tha t

amount was enclosed wlth the return.
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2. On August 12, 1981 the Audit  Divis lon issued to pet i t loners a Not ice

of Tax Due assert ing income tax due for the year 1980 in the amount of $41949.80

lncluding penalty and interest.

3 .  By  le t te r  da ted  August  31 ,  1981 Mr .  Bere jka  ques t ioned the  Aud i t

Divis ionrs assert ion and requested an explanat ion of how the addlt ional tax due

had been calculated. On May 17, 1982 the Audit  Divis ion repl led to Mr. Berejkars

inquiry and requested addlt ional informatlon from Mr. Berejka in order to

courplete the Audlt  Divls lonrs review of pet i t ionersr return. Mr. BereJka

responded to the Audtt  Divis ionrs request for addit ional infornat ion by let ters

dated August 19, 1982 and September 3, 1982,

4. Based on the addlt ional informatlon submitted by Mr. Berejka the Audit

Divls ion issued to pet i t loners a Statement of Audit  Changes dated January 19,

1983 for the year at issue assert lng income tax due in the amount of $3 '122.61

together  w i th  in te res t  o f  $703.41  fo r  a  to ta l  due o f  $3 ,824.02 .  The Sta tement

of Audlt  Changes also explained that the Not ice of Tax Due prevlously issued to

pet i t ioners had been cancel- led; that the penalty previously asserted therein

had been cancelled; and further explained the Audit Divlsionrs basis for the

issuance of the Statement of Audit  Changes.

5. On February 11, 1983 pet i t ioners pald the tax asserted by the Audit

Divis ion, but not the interest.  In a let ter accompanying hls paynent Mr.

Berejka protested the Audit  Divis ionrs funposit ion of interest on the tax due.

6. By let ter dated June 6, 1983 the Audit  Divis ion advised pet i t loners

that the Tax Law makes no provision for the waiver of interest imposed on

income tax not paid on or before the due date of a tax return'  and further

advised pet i t loners that a Not ice of Def ic iency would be issued ln the event

that the amount in issue was not paid.
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7. On August 3, 1983 the Audit  Divis ion issued a Not ice of Def ic lency to

pet l t ioners assert ing $732.60 in lnterest due. The interest imposed was based

upon the addit ional lncome tax of $3,L22.61 whlch was pald by pet i t ioners on

F e b r u a r y  1 1 , 1 9 8 3 .

8. In response to further Lnqulr ies from Mr. Berejka, the Audit  Divis lon,

by let ter dated July 12, 1984, explained the manner in which i t  had cal-cuLated

the interest in issue and agaln explained l ts posi t ion regarding waiver of such

in te res t .

9.  At the hearing Mr. Berejka adrni t ted l iabi l i ty for the addit ional

income tax underly ing the lnterest at  issue. In addit ion he did not dlspute

the Audit Divisionts position that the Tax Law does not provlde for walver of

interest.  Mr. Berejka contended that notr^r i thstandJ.ng the lack of a provision

in the Tax Law al lowing for waiver of interest,  the Audit  Divis ion nonetheless

had no right to impose interest in thls case because 1t had needlessly and

careLessly prolonged the matters at issue herel"n by fal l ing to adequately

respond to his inquir ies ln a t imely and effect ive manner.

CONCLUSIONS OT LA!{

A. That sect ion 684 of the Tax Law provides for the lurposit lon of interest

on any amount of income tax not paJ-d on or before the date prescr ibed for

payment.  The interest at  issue herein \ras, therefore, properly inposed by the

Audit  Di.v is ion.

B. That Art ic le 22 of the Tax Law makes no provislon for the suspension,

waiver or abatement of lnterest properl-y lmposed.

C. That pet i t ionersr assert ion that the Audit  Divls ion unnecessari ly

prolonged thLs natter is tantamount to a clalm of estoppel on the ground of

laches. rr l ,aches.. .  may not be imputed to the State l -n the absence of statutory



author i ty  (c i ta t lons orn i t ted) .  Thls

wJ. th tax mat ters (c i ta t lons oni t ted) .

Orde r  o f  Moose ,  I nc .  (Ca the rwood) ,  31

D. That the petit lon of Anthony

the Not ice of  Def ic iency dated August

DATED: Albany, New York

MAY 2 81986
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rule is general ly applted in connect ion

t '  Matter of  Jamestor.m Lodge 1681 Loyal

A . D . 2 d  9 8 1  ( 3 r d  D e p t .  1 9 6 9 ) .

J. and Maureen K. Berejka ls denled and

3,  1983 ts  sus ta ined.

STATE TAX COMMISSION


