
STATE 0F NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

David Beaumont

for Redetermj.nation of a Deficlency or Revlsion
of a Determinatlon or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for  the  Year  1978.

AFFIDAVIT OF I'{AILING

State of New York :
s s .  :

County of AJ-bany i

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornrnission, that he/she ls over 18 years
of age, and that on the 19th day of June, 1986, he/she served the within not ice
of Decision by cerf i f ied mai l  upon David Beaumont the pet i t ioner in the wlthin
proceeding, bl  enclosing a true copy thereof ln a securely sealed postpald
wrapper addressed as fol lows:

David Beaumont
114 C l in ton  St ree t
Brooklyn, New York 11201

and by deposit ing same enclosed Ln a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service withln the State of New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn Eo before ne this
19 th  day  o f  June,  1986.

says that  the said addressee is  the pet i t ioner

set forth on said wraPPer ls the last known address

er oaths
sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Davld Beaumont

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for  the  Year  1978.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Courmission, that helshe ls over 18 years
of age, and that on the 19th day of June, 1986, he served the within not ice of
Decision by cert i f ied rnal l  upon Jack M. Portney, the representatLve of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid hrrapper addressed as follows:

Jack M. Portney
207 MaLn Street,  Box 346
For t  Lee,  NJ  07024

and by deposl t lng
post  of f ice under
Service within the

That deponent
of  the pet i t loner
last known address

same enclosed 1n a postpald properly addressed wrapper in a
the excluslve care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wraPPer ls the

of the representat ive of the pet i t ioner.

Sworn to
l9th day

before me this
o f  June,  1986.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 19 ,  1986

David Beaumont
114 C l ln ton  St ree t
Brooklyn, New York 11201

Dear Mr. Beaumont:

Please take not lce of the Dectslon of the State Tax Comrnlsslon enclosed
herewith.

You have now exhausted your right of review at the adnlnlstratlve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng ln court  to revleld an
adverse decision by the Stat,e Tax Co qrlssLon nay be lnstituted only under
Artlcle 78 of the Clvil Practlce Law and Rules, and must be commenced ln the
Supreme Court of the Stat,e of New York, Albany County, wlthin 4 nonths from the
date of this not ice.

Inquirles concerning the conputation of tax due or refund allowed ln accordance
with this declslon nav be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatlon Bureau
Assessment Review Unit
Bulldlng /19, State Campus
AJ-bany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve

PeElt ioner '  s Representat lve :
Jack M. Portney
207 Maln St,reet,  Box 346
For t  Lee,  NJ  07024



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DAVID BEATJMONT

for Redeterminat lon of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Year 1978.

DECISION

Pet i t ioner ,  Dav id  Beaumont ,  IL4  C l in ton  St ree t ,  Brook lyn ,  New York  11201 '

f i led a pet i t ion for redeterminat ion of a def icLency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1978 (Fi le No. 4995I).

A hearing was held before Brian L. Fr lednan, Hearing Off icer '  at  the

off ices of the State Tax Comnission, Two lJor ld Trade Center,  New York, New

York ,  on  January  15 ,  1986 a t  9 :15  A.M.  Pet i t ioner  appeared by  Jack  M.  Por tney '

CPA. The Audit  Divis ion appeared by John P. Dugan, Esg. (Angelo Scopel l i to,

E s q .  r  o f  c o u n s e l ) .

ISSUE

Whether petit ioner hras a

for and pay over withholding

person required to

taxes under sect ion

FINDINGS OF FACT

col lect,  t ruthful ly account

685(g)  o f  the  Tax  Law.

1 .  On Octobex  24 ,1983,  the  Aud i t  D iv ls ion  issued a  Not ice  o f  Def ic iency

along with a Statement of Def ic iency assert ing a penalty pursuant to sect ion

685(g) of the Tax Law against David Beaumont (hereinafter rrpet i t ionerrr)  as a

person required to col lect,  t ruthful ly account for and pay over withholdlng

taxes of Frames Unl imited in the amount of $19,494.92 for the year 1978.

2. Frames Unlirnited was in the business of manufacturing picture frames

for the framlng industry. Petitioner and Sigrnund Schatz each owned 50 percent
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of the stock of Frames Unl imited. For the year at issue, Mr. Schatz was the

president,  pet i t ioner \ , ras the secretary and Salvatore Pepe was the vice-president

of Frames Unl irni ted. Each of the off icers was a signatory on the bank resolut ions

of Frames Unl imited.

3. The account ing f l rm of Jack I , l .  Portney, CPA, pet i t ionerrs representat iver

became the accountants for Frames Unl imited ln L976. This account ing f i rm,

retained by Frames Unl irr i ted to check bank reconci l iat ions, PrePare corporat ion

tax returns, review sales tax returns and furnish other f inancial  advice, hired

Salvatore Pepe in 1977 as chief f inancial  of f icer and comptrol ler of  Frames

Unl l-rni ted, which posit ions he held unt i l  h is death Ln 1982. Mr. Pepe, in hls

role as chief f inancial  of f icer and comptrol ler,  was charged wlth the dut ies of

signing checks, paying bl1ls,  preparing payrol l  records and payrol l  tax returns,

keeping corporate books and hir ing and f i r ing employees. Nel, ther pet l t ioner

nor Mr. Schatz signed checks or tax returns unless Mr. Pepe, after he had

prepared the same, l ras unavai l -able to sign the checks or returns.

4. Pet i t ioner was the outside sales representat ive for Frames Unl ini ted.

Ile spent approxinately 75 percent of his time procuring gal-lery frauring jobs

and bidding on comnercial  f raming jobs. The remaining 25 percent of pet i t toner 's

t ime was spent sett ing up orders for product ion Ln the factory. Pet i t ioner had

no off lce dut ies or deal ings with off ice affairs except on a cursory basis.

Mr. Pepe supervised off ice personnel,  whi le Mr. Schatz was in charge of factory

personnel.  Pet i t ioner had no employees who worked direct l -y under hls control

or supervislon.

5. Pet l t ioner had no knowledge of the rnr i thholding and sales tax 1labi1l t ies

of Frames Unl lni ted unt i l  1983 when he was so advised by the then comptrol ler,

Melvin Schumer. During the year at issue and for years both prior and subsequent
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thereto,  Jack M. Portney,  CPA, in  h is  posi t ion as accountant  for  Frames Unl i rn i ted '

f requent ly  met  wi th pet i t ioner  concerning such mat ters as product ion,  credi t

wi th suppl iers and increasing work lng capi ta l ,  but  Mr.  Por tney d id not  d iscuss

those functions which were within the purview of Mr. Pepe, with whon Mr. Portney

met separate ly  to d lscuss the same.

CONCLUSIONS OF LA}J

A. That  where a person is  requi red to col lect  r  t ruthfu l ly  account  for  and

pay over r4rlthholding tax and wil lfully fails to collect and pay over such tax'

sec t l - on  0g5 (g )  o f  t he  Tax  Law imposes  on  such  pe rson  r r . . . : r l ena l t y  equa l  t o  t he

tota l  amount  of  tax evaded,  not  co l lected,  or  not  accounted for  and paid over . "

B.  That  sect ion 685(n)  of  the Tax Law def ines a person,  for  purposes of

sect ion 685(9)  of  the Tax Law, to lnc lude:

t ' . . . an  i nd i v l dua l ,  co rpo ra t i on ,  o r  pa r tne rsh ip  o r  an  o f f l - ce r  o r
employee of  any corporat ion. . .who as such of fLcer ,  employee or  member
is  under a duty to per forn the act  ln  respect  of  which the v io lat ion
occu rs .  t t

C.  That  the quest ion of  who ls  a "person" requi red to col lect  and pay

over wi thhold ing taxes is  to  be determined on the basis  of  the facts presented.

Some of  the factors to be considered inc lude whether  pet i t ioner  o l rned stock,

s igned tax returns,  or  exerc ised author i ty  over  the employees and the assets of

t he  co rpo ra t i on .  McHugh  v .  S ta te  Tax  Connn . ,  ( 70  A .D .2d  987 ) .  O the r  f ac to rs  t o

be considered are whether  the person der ived a substant ia l  par t  of  h is  lncome

from the corporat ion or  had the r ight  to  h i re and f i re  employees.  Maclean v.

S t a t e  T a x  C o u r n . ,  ( 6 9  A . D . 2 d  9 5 1 ,  a f f t d  4 9  N . Y . 2 d  9 2 0 ) .  S e e  a l s o  l l a l - k l n  v .  T u l l y '

(6s A.D.2d,  228) .

D.  That  pe t i t ioner

account for and pay over

had no authority to hire

r{ tas not a person under a duty to col- lect,  t ruthful ly

ririthholding taxes on behalf of Frames Unl-inlted. He

and fire employees and he had no authority to nor dld
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he prepare payrol l  checks r  tax returns or corporate books and records. Al- though

he was authorized to sign corporate checks, he rarely did so since such authori ty

r^/as granted for the purpose of convenience only. Petitioner had no authority

nor was he ever involved in the internal accounting procedures of the corporation.

His dut ies l rrere pr lmari ly l in i ted to those normal ly associated with an outside

sales representat ive and, al though he set up product ion orders with factory

personnel,  such personnel were supervised by the president,  Mr. Schatz.

E. That the pet i t ion of David Beaumont is granted and the Not ice of

Def l-c iency issued October 24, 1983 is cancel led.

DATED: Albany, New York STATE TAX COMMISSION

JUN I 91s86 ,--Reartnd-eJ &^^--
PRESIDENT


