
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Robert & Dorothy

Pet i t lon

Beagle AFFIDAVIT OF MAILING

for Redeterminatl.on of a Deficiency or Revisl"on
of a Deternlnation or Refund of Personal Ineome
Tax under Art lc le(s) 22 of the Tax Law for the
Y e a r s  L 9 7 9 ,  1 9 8 0  &  1 9 8 1 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an eruployee of the State Tax Connisslon, that he/she ls over 18 years
of age, and that on the 28th day of May, L986, he/she served the withln not lce
of decislon by cert i f led mal1 upon Robert  & Dorothy Beagle the pet i t loner ln
the withln proceeding, by encloslng a true copy thereof in a securely sealed
postpaid r i rrapper addressed as foLlows:

Robert  & Dorothy Beagle
15 Mercury Drlve
Rochester,  NY L4624

and by depositing same enclosed
post off ice under the excluslve
Servlce wlthln the State of New

That deponent further says
herein and that the address set
o f  the  pe t l t ioner .

Sworn to before ne this
28 th  day  o f  May,  1986.

1n a postpald properly addressed wrapper in a
care and custody of the United States Postal
York.

that, the said addressee is the petltioner
forth on said rdrapper ls the last known address

to admlnister
Tax Law sec



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Beag le f s  Se rv l ce ,

Pe t i t i on

I n c . AFFIDAVIT OF MAILING

for Redeterninat lon of a Def lc lency or RevLslon :
of a Determlnatl"on or Refund of Corporatlon
Franchlse Tax under Artlcle(s) 94 of the Tax Law :
f o r  t h e  P e r i o d  4 / L 1 7 9  -  3 / 3 L / 8 2 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet, M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax CommlssLon, that he/she is over 18 years
of age, and that on the 28th day of May, 1986, he/she served the wlthin not l .ce
of decisLon by cert i f led mai l  upon Beagle's Service, Inc. the pet i t toner ln the
withln proceeding, by enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Beag le fs  Serv lce ,  Inc .
15 Mercury Drive
Rochester,  NY L4624

and by depositlng s€rme enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servtce withln the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet l t ,Loner.

said addressee ls the pet i t ioner
sald wrapper ls the last known address

Sworn to before me this
28 th  day  o f  May,  1986.

to admlnlste
Tax Law sec



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Robert  & Dorothy Beagle

for Redetermination of a Deflciency or Revislon
of a Determinatlon or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r s  1 9 7 9 ,  1 9 8 0  &  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the St,ate Tax Comml-ssion, that he/she ls over 18 years
of age, and that on the 28th day of May, 1986, he served the wlthln not lce of
decision by cert l f led nal l  upon Carl  R. Reynolds, the representat ive of the
pett t loner ln the wlthln proceeding, bI encloslng a true copy thereof in a
securely sealed postpaid r{rrapper addressed as fol lows:

Carl R. Reynolds
430 Reynolds Arcade, 16 E. Main St.
Rochester ,  NY 14614

and by deposit lng
post off lce under
Servlce withln the

That deponent
of the pet i t loner
last known address

same enclosed ln a postpaid properly addressed wrapper Ln a
the exclusLve care and custody of the United States Postal

State of New York.

further says that the sald addressee ls the rePresentative
herein and that the address set forth on sald wrapper ls the

of the representat ive of the pet i t loner.

Sworn to
28th day

before ne this
o f  M a y ,  1 9 8 6 .

Au
pu

zed to admtnlste
Tax Law sec

oaEhs
on  I74ant to



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Beag lers  Serv lce ,

Pet i t lon

I n c . AFFIDAVIT OF MAILING

for Redeternlnation of a Deficlency or Revision :
of a Determinatlon or Refund of Corporation
Franchise Tax under Art ic le(s) 94 of the Tax Law:
f o r  t h e  P e r l o d  4 / L / 7 9  -  3 / 3 L / 8 2 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ts an ernployee of the State Tax Conmlsslon, that he/she is over 18 years
of age, and that on the 28th day of May, 1986, he served the wlthln not lce of
decisl-on by cert i f led nal l  upon Carl  R. Reynolds, the representat ive of the
pet l t loner ln the wlthln proceeding, b! enclosl"ng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Carl R. Reynolds
430 ReynoLds Arcade, 16 E. Main Street
Rochester ,  NY 14614

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the exclusive care and custody of the UnLted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee is the representatlve
of the pet,ttloner herein and that the address set forth on said wrapPer ls the
last, known address of the representatlve of the petltioner.

Sworn to before ne thls
28 th  day  o f  May,  1986.

oaths
on  I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

May 28,  1986

Robert & Dorothy Beagle
15 Mercury DrLve
Rochester,  NY L4624

Dear  Mr .  &  Mrs .  Beag le :

Please take notLce of the decislon of the State Tax Cornmission enclosed
herewlth.

You have now exhausted your rlght
Pursuant to sect ion(s) 690 of the
adverse decision by the State Tax
Art ic le 78 of the Civl l  Pract ice
Supreme Court of the State of New
date of thls not ice.

of revl"ew at the adnlnistrative level.
Tax Law, a proceedlng in court to review an
Courmisslon may be instltuted only under

Law and Rulesr and must be commenced in the
York, Albany Countyr wlthin 4 nonths from the

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxation and FLnance
Audit Evaluatlon Bureau
Asgessment Revlew Unlt
Buildlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

TaxLng Bureau?s Representat ive

Peti t ioner I  s Representat ive :
Carl  R. Reynolds
430 Reynolds Arcade, 16 E. Maln St.
Rochester ,  NY 14614

c c :



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Nlay 28, L986

Beag le ts  Serv ice ,  Inc .
15 Mercury Drive
Rochester, NY L4624

Gentlemen:

Please take not ice of the declsion of the State Tax Cornmlsslon enclosed
herewlth.

You have now exhausted your right of review at the adnlnistrative level.
Pursuant to sect ion(s) 1090 of the Tax Law, a proceedlng in court  to revlew an
adverse declsion by the State Tax Coqrrnission nay be lnstltuted only under
Article 78 of the Civll Practice Law and Rules, and nust be comenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date  o f  th ls  no t lce .

Inquiries concerntng the computatlon of tax due or refund allowed tn accordance
with this decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Review Unlt
Bul ldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureau rs Representative

Petl.tloner I s Representative :
Carl R. Reynolds
430 Reynolds Arcade, 16 E. Maln Street
Rochester ,  NY 14614



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

ROBERT AND DOROTHY V. BEAGLE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcLe 22 :
of the Tax Law for the Years 1979, 1980 and
1 9 8 1  .  :

.  DECISION

In the Matter of the Pet i t ion
:

o f

BEAGLEIS SERVICE, INC.
:

for Redeterminat ion of a Def ic iency or for
Refund of Corporation Franchise Tax under :
Art ic le 9-A of the Tax Law for the Period
Apri l  1,  1979 through March 31, 1982. :

Pet i t ioners Robert  and Dorothy V. Beagle, 15 Mercury Drive, Rochester '  New

York L4624, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the years 1979, 1980

a n d  1 9 8 1  ( F i l e  N o .  4 2 8 2 3 ) .

Pet i t ioner  Beag le ts  Serv ice ,  Inc . ,  15  Mercury  Dr lve ,  Rochester ,  New York

L4624, f i led a pet i t ion for redeterminat lon of a def ic lency or for refund of

corporat ion franchise tax under Art ic le 9-A of the Tax Law for the perlod

Apr i l  1 ,  1979 th rough March  31 ,  1982 (F i le  No.  47102) .

A hearing was held before Arthur Bray, Hearing OffLcer,  at  the off ices of

the State Tax Commission, 259 Monroe Avenue, Rochester,  New York, on March 12,

1985 a t  1 :15  P.M. ,  con t inued a t  the  same o f f l , ces  on  March  14 ,  1985 a t  L2z3O P.M. ,

l { a r c h  2 7 ,  1 9 8 5  a t  1 : 1 5  P . M . ,  a n d  M a r c h  2 8 ,  1 9 8 5  a t  1 : 1 5  P . M .  a n d  c o n c l u d e d  o n



September  23 ,  1985

1985.  Pet i t ioners

appeared by John P.

a t  1 : 1 5  P . M .

appeared by

Dugan,  Esq.

-2-

,  with al l  br iefs to be subuit ted by December

Carl  R. Reynolds, Esq. The Audit  Divis ion

(Jaures  De l la  Por ta ,  Esq. ,  o f  counse l ) .

ISSUES

3 ,

I .  Whether the Audit  Divis ion properly determined the corporate pet i t ionerfs

f ranch ise  tax  l lab i l i t y  fo r  i t s  f i sca l  years  ended March  31 ,  1980,  March  31 ,

1981 and March  31 ,  1982.

I I .  t rr lhether the Audl- t  Divis ionts assert lon of a fraud penalty against the

corporate pet i t ioner pursuant to sect ion 1085(e) of the Tax Law was Proper.

I I I .  Whether the Audit  Divis ion properly determined the lndividual pet i t ionersl

persona l  income tax  l - iab i l i t y  fo r  the  years  1979,1980 and 1981.

IV. Whether the Audit  Divis i-onrs assert ion of f raud penal- t ies against the

lndividual pet l t loners pursuant to sect ion 685(e) of the Tax Law r^ras proPer.

FINDINGS OF FACT

1 .  Pe t i t i one r  Beag le rs  Se rv i ce ,  I nc .  ( " t he  co rpo ra t i on t ' )  ope ra ted  a

Sunoco serv ice stat ion located at  3095 Buf fa lo Road,  in  the Town of  Gates,  New

York dur ing the per iods at  issue.

2.  The corporat ion was formed ln 1963.  Pet i t loner  Robert  Beagle was

president  of  and a shareholder  in  the corporat ion f rom i ts  incept ion to i ts

terminat ion in  1982.  Mr.  Beagle was the sole stockholder  of  the corporat ion

from 1969 through 1982.  The corporat ion d id not  have any other  of f icers dur ing

the per iods at  issue.  Mr.  Beagle mainta ined the dai ly  records of  the corporat ion

dur ing these years.

3.  The corporat ionrs serv ice stat ion was located on the corner  of  a major

intersect ion,  Elmgrove and Buf fa lo Roads,  and was wi th in approxiurate ly  150

yards of  an Eastman Kodak factory.  The serv ice stat ion had 150 to 200 feet  of
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frontage, three service bays, and slx gasol ine punps. One bank of three Pumps

was for ful l  service, the other for sel f-service. There were also two other

service stat ions operat ing within approximatel-y 150 yards of the corporat ionrs

serv ice  s ta t ion .

4. During the periods at issue, the stat ion was in operat ion from 6:00 a.n.

to  8 :00  p . rn .  on  Monday th rough Fr iday  and 6 :00  a .m.  to  6 :00  p .n .  on  Saturd4) / t  a

total  of  82 hours per week.

5. At var ious t imes during the perlod at issue, the corporat ion employed

f ive individuals.  These individuals were Robert  Beagle, Russel l  ElLis,  Mark

Sidor,  Peggy Ml1ler and Robert  Begandy. A11 f ive individuals were employed by

the corporat ion in 1980. Mr. Begandy was also enployed by the corporat ion in

L979,1981 and 1982.  The corpora t ion  d id  no t  f i l e  a  w i thho ld ing  tax  s ta tement

for Mr. Begandy in 1980. In addit ion, the corporat ion contracted out labor

repair  work in 1980, as evidenced by the corporat ionrs franchise tax report  for

the year ended March 31, 1980. At the hearlng, Mr. Beagle denied that the

corporat ion had contracted out such repair  work, but could not reconcl le this

al legat ion with the corporat ionrs franchise tax report .

6.  The corporat ionrs f lscal  and tax year ended on March 31. The corpora-

t ionfs income for f inancial  account ing and tax purposes was reported on a cash

basis.  The corporat lon f i led a franchise tax report  for the year ended March 31,

1980, but did not f i le franchise tax reports for the years ended March 31, 1981

or March 31, 1982. The report  for the f iscal  year ended I ' larch 31, 1980 reported

a  n e t  l o s s  o f  $ 2 , 4 1 0 . 0 0 .

7. The corporat ion did not malntain any bank accounts during the periods

at issue. Consequent ly,  al l  b i l ls were paid by Mr. Beagle in cash or by bank

draft  dur ing these periods.
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8. The corporat ionrs franchlse tax reports were prepared under the

direct ion of a Mrs. LaFrance, an accountant.  Mrs. LaFrance prepared these

reports based upon information furnished by Mr. Beagle. Mr. Beagle provided

Mrs. LaFrance with the corporat ionts dai ly sunmary sheets and register tapes to

prepare the franchise tax reports.

9. A comparlson of the gross sales f lgures set forth in the corporat ionrs

dai ly sunmary sheets which were submitted at the hearing and Mrs. LaFrancefs

monthly journals reveals a close correlat ion between these two sets of f igures.

10. Mrs. LaFrance also prepared Federal  income tax returns for the corporat ion

for the years ended March 31, 1981 and March 31, 1982. These returns rrrere not

f i led by the corporat ion. Under the systern by which the corporatLonts tax

returns were f i led, Mrs. LaFrance returned conpleted returns to Mr. Beagle for

his signature and his subsequent f i l ing of said returns.

11. In June of L982, the Audit  Dlvis ion commenced a f ie ld audit  of  the

corpora t ion  fo r  the  years  ended March  31 ,  1980,  March  31 ,  1981 and March  31 ,

1982. On June 29, L982, auditors vis i ted the business premises of the corporat ion

and conducted an ini t ia l  audit  lnterview with Mr. Beagl-e. At that t ine, the

auditors requested access to the sales records of the business, including cash

register tapes and dai ly sales records for the periods at l -ssue. Mr. Beagle

did not furnish any records in response to this request,  but suggested that al l

records were in the possession of Mrs. LaFrance. The auditors made two subseguent

requests for sales records and Mr. Beagle fai led to furnish any records in

response thereto on each occasion.

12. During the meeting of June 29, 1982, Mr. Beagle advised the auditors

that the corporat ionrs actual rnarkup on gasol ine sold was six to ten cents for

1979 and 1980 and eight to ten cents for 1980 and 1981. This markup for
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gasol- ine was about two cents above the average for service stat ions in the

Rochester area during the periods at issue. Mr. Beagle also advised the

auditors during this meeting that the corporat ionts markup on tLres, batter ies

and accessories (r tTBArt)  was 15 to 20 percent dur ing the audit  per iod. Mr. Beagle

further stated during this meeting that the corporat lon enployed one ful l - t ime

nechanic during the audit  per iod, and that the corporat lon charged $16.00'

$ 1 7 . 0 0  a n d  $ 1 8 . 0 0  a n  h o u r  f o r  l a b o r  r e p a i r  s e r v i c e s  d u r i n g  L 9 7 9 , 1 9 8 0  a n d  1 9 8 1 '

respect ively.

13. During 1982, the Audit  Divis ion observed the stat ion in operat ion

several  t imes. On each occasion, i t  observed approximately 25 to 30 automobi les

on the premises of the stat ion. During each observat ion, al l  three service

bays were in use. Four persons, lncluding Mr. Beagle, were observed repair lng

automobi les in the service bays.

L4. As part  of  the audit ,  the Audit  Divls i .on compared sales reported on

the corporate franchlse tax reports for 1978 and 1979 to the gross sales

reported on the sales tax returns f i led by the corporat ion. The amount of

gross sales reported by the corporat ion on i ts franchise tax reports for the

years  ended March  31 ,  L979 and,  March  31 ,  1980 were  $3991859.00  and $6651304.00 ,

respect ively.  Gross sales reported for sales tax purposes for the respect ive

p e r i o d s  w e r e  $ 1 8 1 , 7 L 9 . 0 0  a n d  $ 2 1 4 , 8 1 6 . 0 0 .

15. The Audit Division conducted a markup audlt for the purpose of conputing

the corporat ionts gross sales for sales tax purposes for the period September I '

1979 through February 28, 1982. In computing sales of gasol ine and TBA, the

Audit  Divis ion used the amount of purchases ref lected on the corporat lonrs

books. The Audit  Divis ion used the markup percentages furnished by Mr. Beagle

in conput ing gasol ine sales. TBA purchases were marked up 20 percent and
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miscel laneous i tems were marked up 50 percent.  Sales of automobi le repair

services were computed upon the premise that the corporat ion bi l led 80 hours of

repair work per week based upon two indlvlduals working 40 hours per week. The

hours of repair  work per week were nult ip l ied by the labor rates furnished by

Mr. Beagle. The markup audit  revealed fhat the corporat ion had underreported

i ts  taxab le  sa les  fo r  sa les  tax  purposes  by  $115941585.70  fo r  the  sa les  tax

audit  per iod.

16. As a result  of  the discrepancy between sales reported on the franchlse

tax reports and on the sales tax returns, the Audit  DivisLon sought to deteruine

the manner in which the sales tax returns hrere prepared. Mrs. LaFrance advised

the auditor that Mr. Beagle phoned ln the f igures for the sales tax returns.

Mr. Beagle, however,  stated that both the sales tax returns and corporate

franchise tax reports hrere prepared by Mrs. LaFrance ln the manner set forth in

F ind ing  o f  Fac t  r r8 " .

17. The dol lar amount of the corporat ionrs purchases of gasol l -ne as set

f o r t h  i n  t h e  c o r p o r a t i o n f s  b o o k s  w e r e  $ 4 9 9 , 7 8 7 . 0 0 ,  $ 5 6 7 , 8 5 8 . 0 0 ,  $ 8 8 6 , 8 4 9 . 0 0  a n d

$728,045.00  fo r  the  years  ended March  31 ,  1979,  March  31 ,  1980 '  March  31 ,  1981

and March 31, 1982, respect ively.  The corporat ion reported sales for sales tax

purposes  fo r  the  years  ended March  31 ,  1979 and March  31 ,  1980 o f  $181,7 f9 .00

a n d  $ 2 1 4 , 8 1 6 . 0 0 ,  r e s p e c t i v e l y .

18. The corporat ion did not report  any bad debt expense on the sales tax

or franchise tax returns f i led during the periods at issue. The corporat ionrs

books also did not report  any bad debt expense for the periods in issue. At

the hearlng, Mr. Beagle al leged that the corporat ion had a 10 percent bad debt

expense during the audit  per iod, but presented no evidence to support  his

content ion.
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19. Based on the results of the markup audlt ,  the Audit  Divl-s lon lssued a

Notice of Determination and Denand for Payment of Sales and Use Taxes Due to

the corporat ion assert ing sales tax due in the amount of $1I11621.17, plus

pena l ty  o f  $25,096.58  and in te res t  o f  $271464.53 ,  fo r  a  to ta l  amount  due o f

$164,182.38  fo r  the  per iod  September  1 ,  1979 th rough February  28 ,  1982.  The

corporat ion did not f i le a pet i t ion in response to this not ice.

20. On February 1, 1983, the Audit  Divis ion issued three not lces of

def ic l-ency to the corporat ion assert tng addit l -onal corporate franchl-se tax due

for  the  years  ended March  31 ,  1980,  March  31 ,  1981 and March  31 '  1982 in

amounts as fol lows:

FYE Tax Deficiencv
#

In te res t Penaltv Total  Due

3/31 /80
3  /31 /8 r
3 l3 r /82

$  8 ,980 .00
$  12 ,8  12 .90
$11 ,902 .20

$3 ,  134 .  65
$3 ,383 .63
$  I  , 280 .56

$  898 .00  $13 ,012 .65
$4 ,676 ,7 r  $2O,873 .24
$3 ,630 .  17 $  16 ,  812  . 93

2I.  The not ices of def ic iency were premised on the assert ion that the

corpora t ion  had unrepor ted  income in  the  amount  o f  $89r800.00 '  $128rL29.00  and

$1t9,022.00 during the years at l -ssue. The addit ional income was based upon

the results of the markup audit .  Specif ical ly,  the audited sales per the

markup audit were held to be income to the corporation for franchise tax

purposes. In addlt ion, the income attr ibuted to the corporat ion incl-uded

unreml-t ted sales tax on the corporat ionts unreported taxable sales during the

f iscal years at issue. The penalt ies asserted ln the not ices of def ic iency

were based upon the Audit  Divis ionts content ion that the corporat ionts fai lure

to report the additional l-ncome revealed by the audit was due to negligence or

intent i ,onal disregard of Art ic les 9-A and 27 of the Tax Law and the rules and

regulat ions promulgated thereunder.
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22. After the eonclusion of the narkup audit ,  the Audit  Divis ion conducted

a net worth audit  of  pet i t ioners Robert  and Dorothy Beaglets personal f inances

for  the  years  L979,1980 and 1981.  Dur ing  th is  aud i t ,  Mrs .  Beag le  was requested

to furnish a l ist ing of assets and l iabi l i t ies acquired during the years 1979

through 1981. In response to this request,  Mrs. Beagle furnished the fol lowing

l i s t  o f  a s s e t s :

1) A savings account with Marine Midland Bank which had a balance of

$ 3 , 2 6 6 . 0 0 ,  $ 1 , 6 3 6 . 9 0 ,  $ 1 , 6 3 6 . 9 0  a n d  $ 3 , 3 5 8 . 0 2  o n  D e c e m b e r  3 1 ,  1 9 7 8 '

December  31 ,  1979,  December  31 ,  1980 and December  31 ,  1981,  resPect ive ly ;

2) A cert i f icate of deposit  with Marine Midland Bank which was

acqu i red  in  1980 and was wor th  $42,74L.66  and $47,870.66  on  December  31 '

1980 and December  31 ,  1981,  respec t lve ly ;

3) A cert i f icate of deposlt  with Marine Mldland Bank which was

acqu i red  in  1981 and was wor th  $161475.00  on  December  31 ,  1981;

4) A cert i f icate of deposit  with Marine Midland Bank which was

acqu i red  in  l98 l  and was wor th  $17,057.88  on  December  3 l '  1981;

5) A cert i f icate of deposit  wlth Marine Midland Bank whlch was

acqu i red  in  1981 and was wor th  $1 ,000.00  on  December  31 ,  1981.

During this audit  per iod, Mrs. Beagle stated that she and her husband had at

nost $500.00 cash on hand during the years in quest ion. At the hearing,

however, she stated that she and her husband had at one time during the audit

per iod  $4 ,000.00  to  $5 ,000.00  cash on  hand a t  home.

23. As part  of  the net worth audit ,  the Audit  Divis ion examined the real

property records maintained by the Monroe County Clerk. This revlew disclosed

that Mr. and Mrs. Beagle purchased, without the need of f inancing'  a house for

$32,885.00 in August,  1981. The house l t ras transferred to their  daughter as a
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gift. The Beagles also purchased with cash a new automobile ln 1980 eosting

$8r803.00. The net worth audit  revealed that the Beagles had unexplained

increases  in  the i r  ne t  wor th  in  amounts  o f  $11,839.00 ,  $42 '986.00  and $97 '229.00

for  the  years  1979,  1980 and 1981,  respec t ive ly .

24. On Februar!  2,  1983, the Audit  Divis ion issued three not ices of

def ic iency to Robert  E. and Dorothy V. Beagle assert ing def ic iencies of personal

lncome tax for the years 1979 through 1981 in amounts as fol lows:

Per iod Additional- Tax Due Penalty Interest Balance Due

Dorothy

Robert

Robert

Taxpayer

V.  Beag le 1 9 7 9 ,  1 9 8 0 $  35 .00

$25 ,566 .29

$23 , r47 ,22

E .  &

E .&

Doro thy  V.  Beag le  1979,  1980

Doro thy  V.  Beag le  1981

$  2 .64  $  9 .43  $  47  . 07

$1 ,758 .51  $6 ,625 .31  $33 ,950 .11

$8 ,91  1  . 68  $5 ,597  . 24  $37  , 656 .14

25. The addit ional tax asserted due by the Audit  Divis ion in the not ices

of def ic iency was based upon the Audit  Divis ionrs content ion that Robert  E.

Beagle had received as a constructl-ve dividend the entlre amount of the corporationts

unreported income. The penalt ies asserted ln said not ices were based upon the

Audit  Divis ionts assert ion that pet i t ionerst fai lure to report  receipt of  the

construct ive dividends was due to negl igence or intent ional disregard of

Article 22 and, the rules and regul-ations promulgated thereunder.

26. After the issuance of the not ices of def ic lency regarding their

personal income tax l - iabi l - i ty,  Mr. and Mrs. Beagl-e furnished a new l ist ing of

assets acquired during the audit  per lod. This new l ist lng included eight

cert i f icates of deposit  which were not disclosed to the Audit  Divis ion during

the  aud i t .

27. At the hearing, Mr. Beagle submitted a l i rni ted number of cash register

tapes and dai ly worksheets. The Audit  Dlvis ion conducted an analysis of the

tapes subsequent to their  submisslon into evidence. There were numerous
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discrepancies between the cash register tapes and dal ly worksheets. The cash

register tapes submitted l r7ere complete for three months in 1981- February, June

and August.  The cash register tapes were almost complete for four other

months- April, May, July and Septernber 1981. In computl"ng sales for days where

no tapes were avai lable, the Audit  Divis ion used sales per the dal ly worksheets.

The cash reg is te r  tapes  fo r  these seven months  repor ted  sa les  o f  $654 '338.07 .

Sales as reported by the corporat ion in l ts sales journal for the same rnonths

w e r e  $ 5 7 3 , 6 8 6 . 0 1 .

28. At the hearing, Mr. Beagle stated that he received T\tages from the

corpora t ion  o f  $250.00  per  week,  o r  $131000.00  per  annum,  dur lng  the  tax  years

in quest ion. Nevertheless, his 1979 personal income tax return reported wage

incone of $9,750.00 and his 1980 personal income tax return reported wage

income o f  $11r107.00 .  The w i thho ld ing  tax  re tu rn  f i led  by  the  corpora t ion  fo r

1980 reported the fol lowing gross wages and taxes withheld for Mr. Beagle:

Taxes WithheldYear

1 9 8 0

Gross

$10 ,400 .00

Take Home Pay

$8 ,598  . 36

losses from the operation

except  the year  ended

$1 ,801 .64

29. The corporat ion reported for tax purposes net

o f  i t s  bus iness  fo r  each year  f rom 1971 th rough 1979,

March 31, 1974 for which no tax return was f i led.

30 .

tax due

Demand

31 .

during

The corporation was delinquent in paying the minimum corporate franchise

for the years 1971 through 1979. The corporat lon received a Not l ,ce and

for Payment of Corporat ion Tax Due for each of these tax del inquencles.

The corporat lon made capital  expenditures in excess of.  $22'000.00

the audit  per iod.
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32. The corporat ion records made avai labl-e for audit  or presented at the

hearing do not show any evidence that addit ional capital  l tas contr lbuted to the

business during any t ime period.

33. The Beagles received no substant ial  gi f ts or loans during the period

at  i ssue.

34, Mr. and Mrs. Beagle f i led separate New York State personal income tax

returns for the year L979 and a joint  New York State personal lncome tax return

for the year 1980. Neither Mr. Beagl-e nor Mrs. Beagle f i l -ed a New York State

personal incorne tax return for the year 1981.

35 .  Wi th  respec t  to  the  year  1981,  the  Beag les t  accountan t ,  Mrs .  LaFrance '

did prepare a Federal  income tax return for them for that yeat.  Thls return

reported interest income of $8,624.00. The Beagles submitted on audit  or at

hearing cert i f icates of deposit  and savings accounts which earned approximately

$ 2 , 0 0 0 . 0 0  d u r i n g  I 9 B f .

36. Mr. Beagle was cont inuously engaged in the gas stat ion business since

1951. During the audit  per iod, the retai l  gasol ine business was extensively

regulated by the federal  government.  Mr. Beagle was fani l lar with and able to

conply with these regulat ions.

37. Mr. and Mrs. Beagle reported their  lncome on a cash basis for tax

purposes during the years at issue.

38. At the hearing, the Audit  Divis ion asserted a penalty for f raud

pursuant to Tax Law sect ions 685 and 1085 ln l ieu of the negl igence penalty

which had been asserted in each not ice of def ic iency. Pet i t ioners protested

the assertion of such penal-ties at hearing claiming that the Audit Divislon had

fai led to give proper not ice of i ts intent ion to assert  such penalt ies.
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39.  In accordance wi th sect ion 307 (a)  of  the New York State Adnin is t rat lve

Procedure Act ,  the Audi t  Dlv is ionfs proposed f ind ings of  fact  have general ly

been accepted and the substance thereof  adopted herein.  I lowever '  the fo l l -owlng

r ra jo r  changes  a re  no ted :  p roposed  f i nd ings  o f  f ac t  "7 ' t ,  
t ' 14 " ,  

"22 t t  and  t t 25 "

have been re jected in  whole or  in  par t  because they are e i ther  redundant  or

unnecessary to the determinat ion.  Also,  proposed f ind ing of  fact  "9"  has been

rejected in  par t  as argumentat ive.

CONCLUSIONS OF LAW

A. That the Audit Divisionts employment of a purchase markup to determine

addit ional sales tax due from pet i t ioner Beagl-ets Serviee, Inc. was warranted

in view of said pet i t l -onerrs fai lure to provide complete and accurate records

to the Audit  Divis ionts examiners. Mr. Beaglets subsequent product ion of

certain records at the hearing does not affect the val idi ty of the Audit

Divls ionrs method; in factr  glven the incomplete and inconsistent nature of the

records which were produced, the product ion of such records supports the Audit

Divis lonrs decision to resort  to the markup nethod of audit .  Pet i t ioners have

fai led to submit anv evidence which would tend to refute the results of the

markup audit.

B. That the Audit  Divls ionts use of the purchase markup analysis r tas an

appropriate means of reconstruct ing the corporate pet i t ionerrs gross reeeipts

for corporat ion franchlse tax purposes and such methodology reasonably ref lects

the addit ional corporat ion franchise tax due from the corporate Pet i t ioner (see

Hol land v .  Un i ted  Sta tes ,  348 U.S.  121;  D l l ,andg v .  qqry I iqE lgng l ,34  T .C.M.  1046) .

C. That the Audit  Divls ion properly asserted as addit ional income for

franchise tax purposes sales tax proceeds col lected by the corporat ion (see

Esta te  o f  Kur tzhaLz  v .  Commiss l -oner ,  34  T .C.M.  334) .
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D. That the Audit  Divis ionrs assert ion of f raud penal- t ies at hearing for

each of the not ices of def ic lency at issue herein was procedural ly proper

pursuant to sect ions 689(d) (1) and 1089(d) (1) of  the Tax Law, each of which

provides, in pert inent part :

' r the tax commission shal l  have power.. . to determine i f  there should
be assessed any addit ion to tax or penaLty provided in sect lon slx
hundred e igh ty - f i ve ,  i f  c la im there for  i s  asser ted  a t . . . the  hear ing . . . " .

Pet i t ioners I  c laim that the Audit  Divis ion fai l -ed to give proper not ice of

their  assert ion of f raud herein pursuant to 20 NYCRR 601.6(c) is without meri t .

E. That with respect to the imposlt lon of the fraud penalty against the

corporat ion, in order to prevai. l  the Audit  Divis ion must prove by clear and

convincing evidence every element of fraud, including willful, knowledgeable

and intent ional wrongful  acts or omissions const i tut ing false representat ion by

petitioner and resuLting in deliberate nonpayment or underpa)rment of taxes due

and owing (l4atter of Walter Shutt, State Tax Commission, June 4, 1982). The

Audit  Divls ion need not prove that the ent ire amount of the def ic iency is due

to fraud'  but only that some port ion of the def ic l ,ency for each tax year in

issue is  due to  f raud (Tax  Law sec t ion  1085[e ] ) .

F. That the Audtt  Divis ion has met i ts burden with respect to the imposit ion

of the fraud penalty against the corporat lon. In reaching this conclusion'  l t

should be noted that no single fact among those establ ished at hearing is in

i tsel f  conclusive evidence of f raud, yet upon review of the total i ty of  facts

establ ished herein, we are of the opinion that pet i t ionerts consistent pattern

of rnisrepresentat ions and omissions evince a knowing, wl l l fu l  and del iberate

attempt by pet i t ioners to evade payment of taxes lawful ly due.

Among the facts found at hearing which col lect ively estabLish a

fraudulent intent on the part  of  the corporat ion are i ts fai lure to f i le
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corporate franchise tax returns for the f iscal  years ended March 31'  1981 and

March 31, 1982; the corporat ionrs report ing of net operat ing losses for a

per iod  o f  ten  years  (1971-1930) ;  the  corpora t ion fs  under repor t ing  o f  ne t  incone

for franehise tax purposes by some $90,000.00 based upon the markup audit  for

the f iscal  year ended March 31, 1980; the discrepancy between the corporat ion's

cash register tapes and dai ly worksheets; the fact that pet i t ionerts purchases

for the year ended March 31, 1981 were approximately three t ines as great as

i ts reported gross sales for sales tax purposes for the same period; the

corporat ionts fai lure to maintain any bank accounts during the period at lssue

and the result ing t tcash onlyt t  business deal ings; Mr. Beaglers fai lure to

produce records when requested by the Audit  Divls ion; and the corporat ionrs

fai lure to f i le withholding statements for one of l ts employees during the

audit  per iod. Taken together,  these facts establ ish, by clear and convincing

evidence, a knowing, wi1l fu1 and del iberate intent by the corporat ion'  through

its agent, Mr. Beagl-e, to evade payment of taxes lawful-J-y due and owing. See

Ehlers  v .  V ina l ,  382 F .2d  58  (8 th  C i r .  1967) ;  Mer r i t t  v .  Commiss ioner ,  301 F .2d

484 (5 th  C i r .  1962) ;  Gromack i  v .  Commiss ioner ,  361 F .2d ,727 (7 th  C i r .  1966) .

Pet i t i one r r s  con ten t i on  t ha t  Mr .  Beag le rs  re l l ance  upon  the  p ro fess iona l

expert ise of  h is  accountant ,  Mrs.  LaFrance,  in  the preparat ion of  a l l  tax

returns dur ing the audl t  per iod negated any possib i l i ty  of  f raudulent  ln tent  on

Mr.  Beaglers par t  ls  untenable in  v ier , r  o f  the fo l lowlng:  f i rs t ,  the f ranchise

tax returns were prepared by Mrs.  LaFrance based upon informat ion provided by

Mr.  Beagle;  second,  Mr.  and Mrs.  Beaglefs personal  income tax returns were

prepared f rom informat ion provided by Mr.  and Mrs.  Beagle;  th l rd,  Mr.  Beagle

r i ras responsib le to f i le  a l l  tax returns under the system as set  up between he

and Mrs.  LaFrance.



_ 15_

G. That  inasmuch as Mr.  Beagle was the sole shareholder  and of f icer  of

the corporat ion dur lng the per iod at  issue and contro l led the corporat ionfs

f inances,  the Audi t  Div is ion proper ly  at t r ibuted the addi t ional  corporate

lncome per the markup audit to Mr. Beagle through a constructive dividend. See

E s t a t e  o f  L .  F .  S l a t e r ,  2 1  T . C . M .  1 3 5 5 .

H. That Mrs. Beagle was neither a stockholder of the corporat ion nor l ras

she involved in the running of the corporat ion during the period at issue, and

during the years 1979 and 1981 she did not f i le a joint  income tax return with

her husband. Her tax l labi l i ty for the years 1979 and. 1981 is therefore

separate and dist inct f rom that of  her husband for those years. As a result ,

the Audit Division improperly asserted income tax llabil-ity against Mrs. Beagle

for the years 1979 and, 1981 based upon the construct ive dlvidends attr ibuted to

Mr. Beagle during those years.

I .  That lnasmuch as Mrs. Beagle f t led a joint  New York State income tax

return with her husband for the year 1980, her income tax l iabi l i ty is jo int

and several with that of her husband for that year, and the Audit Dlvislon

properly asserted income tax l iabi l i ty against her based upon Mr. Beaglers

receipt of  a construct ive dividend during that year.

J. That the Audit Divisionfs use of a purchase narkup analysls was an

appropriate means of reconstruct ing the individual pet i t ioners t  taxable income

and such methodology reasonably ref lects the addit ional personal income tax due

from the individual pet i t ioners (see Hol land v. United States, Supra.;  Di lando v.

Commissioner, .W,i Matter of ltril l larn T. Kel-l-y, egpg). The Audit Divislon

r iras not restr icted to the use of or the results of the net worth audit  (see

Dilando v. Commissioner, El*EEi Matter of Wllliarn T. Kelly, Egpgg,i Matter of

Carmen and Adel ia GarzLa, State Tax Comml-ssion, June 29, 1983).
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K. That the Audit Divlsion has met its burden of proving fraudulent

lntent on the part  of  Mr. Beagle for lntent ional ly fai l - ing to report  the amount

of the construct ive dividend received by hln per the markup audit  dur lng the

per iod  a t  i ssue.

Sirnilar to the rationale set forth in Conclusion of Lant ttFtt herein, no

singl-e fact among those adduced at the hearing is conclusive evidence of fraud'

yet col lect ively,  the facts establ ished at hearing show, by clear and convincing

evidence, that Mr. Beagle did with fraudulent intent underreport  his income

during each of the tax years at issue.

The factors set forth in Conclusion of Lar^r t tFtt  are also relevant

evidence of Mr. Beaglets fraudulent intent,  for,  given his control  of  the

corporat ion, these facts are part  of  the same pattern of behavior evincing

fraudulent intent to evade pa)rment of taxes. In addition, the following are

relevant:  Mr. Beaglefs fai lure to f i le a personal income tax return for 1981;

his testimony which !{as contradicted by documentary evidence; and the reluctant

manner in which he revealed personal assets to the Audit Division. Taken

together,  these facts clear ly and convincingly establ- ish fraudul-ent intent on

Mr. Beaglers part  to evade paynent of taxes lawful l -y due and owing. See

Ehler_s_v .  V ina l  ,  382 F .2d  58  (8 th  C i r .  L967) ;  q@,  361

F.2d,727 (7 th  C i r .  1965) ;  Me_rg i t t  v ,  Cm4lEq lener ,  301 F .2a '  484 (5 th  C i r .

1962) .

L.  That the Audit  Divis ion has fai led to sustain l ts burden of proof of

fraud for the year 1980 with respect to Mrs. Beagle, given her lack of involvement

in both the runnlng of the corporat ion and the preparat ion of tax returns.

However,  l " I rs.  Beagle has fai led to show that the understatement of income for



- L 7  -

the year 1980 was not due to negl igence. She

negl igence penalty for the year 1980 pursuant

therefore l - iabl-e for the

T a x  L a w  S 6 8 9 ( b ) .

is

to

M. That the pet i t ion of Beaglers Service, Inc. is denied and the fraud

penalty pursuant to Tax Law $ 1085(a) is hereby irnposed against said pet i t ioner;

that the pet i t ion of Robert  and Dorothy V. Beagle is granted to the extent

indicated in Conclusions of Law t 'H" and t ' I " ,  l imit ing the l tabl l i ty of  Dorothy V.

Beagle to the year 1980; that the fraud penalty as asserted by the Audit

Divis ion is hereby iurposed against Robert  Beagle; that the Audit  Divis ion is

hereby directed to modify the not ices of def ic iency at issue herein in accordance

with this decision; that except as so nodif ied, the not ices of def ic iency at

issue herein are sustained and, except as so granted herein, the pet i t ions of

Beagle's Service, Inc. and Robert  and Dorothy V. Beagle are in al l  respects

den ied .

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 81s80

SSIONER
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y  O R K  L 2 2 2 7

l"lay 28, L986

Beag lers  Serv ice ,  Inc .
15 Mercury Drive
Rochester,  NY L4624

Gentlemen:

Please take not lce of the decision of the State Tax Cornmisslon enclosed
herewith.

You have now exhausted your right of revlew at the adminlstrative level.
Pursuant to sect ion(s) 1090 of the Tax Law, a proceeding ln court  to revielr  an
adverse decislon by the State Tax Commlssion may be lnstituted only under
Article 78 of. the Civll Practlce Law and Rulesr trnd must be commenced ln the
Supreme Court of the State of New York, Albany Countyr withln 4 nonths fron the
date  o f  th is  no t ice .

Inquiries concerning the computatlon of tax due or refund allowed in accordance
wlth this decislon may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluatlon Bureau
Assessment Review Unit
Bullding /19, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs RepresentatLve

Petl t loner t  s Representat ive 3
Carl R. Reynolds
430 Reynolds Arcade, 16 E. Main Street
Rochester ,  NY 14614



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

ROBERT AND DOROTHY V. BEAGLE

for Redeterminat lon of a Def ic lency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Years 1979, 1980 and
i 9 8 1 .

DECISION

In  the  Mat te r  o f  the  Pet i t ion

o f

BEAGLE,S SERVICE,  INC.

for Redeterminat lon of a Def ic iency or for
Refund of Corporat ion Franchise Tax under
Art ic le 9-A of the Tax Law for the Period
Apr i l  1 ,  1979 th rough March  3 l '  L982.

Pet i t i one rs  Robe r t  and .  Do ro thy  V .  Beag le ,  15  Mercu ry  D r i ve ,  Roches te r ,  New

York  L4624 ,  f i l ed  a  pe t i t i on  f o r  rede te rm ina t i on  o f  a  de f i c i ency  o r  f o r  r e fund

of  personal  income tax under Ar t , ic le  22 of .  the Tax Law for  the years L979,  1980

and  1981  (F i l e  No .  42823 ) .

Pe t i t i one r  Beag le t s  Se rv i ce ,  I nc . ,  15  Mercu ry  D r i ve ,  Roches te r ,  New York

L4624 ,  f i l ed  a  pe t i t i on  f o r  rede te rm ina t i on  o f  a  de f i c i ency  o r  f o r  r e fund  o f

corporat ion f ranchise tax under Ar t ic le  9-A of  the Tax Law for  the per iod

Apr i l  1 ,  1979  th rough  March  31 ,  1982  (F i1e  No .  47102 ) .

A  hea r i ng  was  he ld  be fo re  A r thu r  B ray ,  Hea r i ng  O f f i ce r ,  a t  t he  o f f i ces  o f

t he  S ta te  Tax  Commiss ion ,  259  Monroe  Avenue ,  Roches te r ,  New York ,  on  March  12 ,

1 9 8 5  a t  1 : 1 5  P . M . ,  c o n t j - n u e d  a t  t h e  s a m e  o f f i c e s  o n  M a r c h  1 4 ,  1 9 8 5  a t  1 2 : 3 0  P . M . '

M a r { n  2 7 , 1 9 8 5  a t  1 : 1 5  P . M . ,  a n d  M a r c h  2 8 ,  1 9 8 5  a t  1 : 1 5  P . M .  a n d  c o n c l u d e d  o n
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S e p t e r n b e r  2 3 ,  1 9 8 5  a t  1 : 1 5  P . M . ,  w i t h  a l l  b r i e f s  t o  b e  s u b m i t t e d  b y  D e c e m b e r  3 ,

1985.  Pet i t ioners  aPpeared by  Car t  R .  Reyno lds ,  Esq.  The Aud i t  D iv is ion

appeared by  John P.  Dugan,  Esq.  (James De l la  Por ta ,  Esq. ,  o f  counse l ) .

ISSUES

I .  Whether  the  Aud i t  D iv is ion  proper ly  de termined the  corpora te  pe t i t ioner rs

f ranch ise  tax  l iab i l i t y  fo r  i t s  f i sca l  years  ended March  31 ,  1980,  March  31 '

1981 and March  31 ,  1982.

I I .  Whether  the  Aud i t  D iv is ionrs  asser t lon  o f  a  f raud pena l ty  aga ins t  the

corpora te  pe t j - t ioner  pursuant  to  sec t ion  1085(e)  o f  the  Tax  Law was Proper .

I I I .  Whether the Audit  Divls ion properly determined the lndividual pet i t ionersr

p e r s o n a l  i n c o m e  t a x  l i a b i l i t y  f o r  t h e  y e a r s  L 9 7 9 , 1 9 8 0  a n d  1 9 8 1 .

IV .  Whether  the  Aud i t  D iv ls ion 's  asser t ion  o f  f raud pena l t ies  aga ins t  the

ind iv idua l  pe t i t ioners  pursuant  to  sec t ion  685(e)  o f  the  Tax  Law was Proper .

FINDINGS OF FACT

1.  Pet i t ioner  Beag lers  Serv ice ,  Inc .  ( " the  corpora t ion" )  opera ted  a

Sunoco service stat ion located at 3095 Buffalo Road, in the Town of Gates, New

York during the periods at issue.

2 .  The corpora t j .on  was fo rmed in  1963.  Pet i t ioner  Rober t  Beag le  was

president of and a shareholder in the corporat ion fronn i ts incept ion to i ts

terminat lon in 1982. Mr. Beagle \^ras the sole stockholder of the corporat ion

frour 1969 through L982. The corporat ion did not have any other off icers during

the  per iods  a t  i ssue.  Mr .  Beag le  main ta ined the  da i l y  records  o f  the  corpora t ion

during these years.

3 .  The corpora t ion 's  serv ice  s ta t ion  was loca ted  on  the  corner  o f  a  ma jor

intersect ion, Elmgrove and Buffalo Roads, and was within approxirnately 150

yards of an Eastman Kodak factory. The service stat i -on had 150 to 200 feet of
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f rontage,  three serv ice bays,  and s ix  gasol ine pumPs.  One bank of  three PumPs

was  fo r  f u l l  se rv i ce ,  t he  o the r  f o r  se l f - se rv i ce .  The re  we re  a l so  two  o the r

se rv i ce  s ta t i ons  ope ra t i ng  w i th in  app rox ima te l y  150  ya rds  o f  t he  co rpo ra t i on t s

se rv i ce  s ta t i on .

4 .  Du r i ng  the  pe r i ods  a t  i s sue ,  t he  s ta t i on  was  i n  oPera t i on  f r o rn  6 :00  a .n .

t o  8 :00  p . rn .  on  Monday  th rough  F r i day  and  6 :00  a . rn .  t o  6 :00  p . rn .  on  Sa tu rday '  a

to ta l  o f  82  hou rs  pe r  week .

5.  At ,  var ious t imes dur ing the per iod at  issue,  the corporat ion ernployed

f ive indiv i -duals.  These indiv iduals were Robert  Beagle,  Russel l  E l l is ,  Mark

Sidor ,  Peggy Mi t ler  and Robert  Begandy.  A11 f ive indiv iduals were employed by

the corporat ion in  1980.  Mr.  Begandy rsas a lso employed by the corPorat ion in

Ig7g ,19B I  and  1982 .  The  co rpo ra t i on  d id  no t  f i l e  a  \ , / i t hho ld ing  tax  s ta temen t

fo r  Mr .  Begandy  i n  1980 .  I n  add i t i on ,  t he  co rpo ra t i on  con t rac ted  ou t  l abo r

repa i r  wo rk  i n  1980 ,  as  ev idenced  by  t he  co rpo ra t i on t s  f r anch i se  t ax  repo r t  f o r

t he  yea r  ended  March  31 ,  1980 .  A t  t he  hea r i ng ,  Mr .  Beag le  den ied  tha t  t he

corporat ion had contracted out  such repai r  work,  but  could not  reconci le  th is

a l l ega t i on  w i t . h  t he  co rpo ra t i on t s  f r anch i se  t ax  repo r t .

6 .  The  co rpo ra t i on ' s  f i s ca l  and  tax  yea r  ended  on  March  31 .  The  co rpo ra -

t ionrs income for  f inancia l  account ing and tax purposes was repor ted on a cash

bas i s .  The  co rpo ra t i on  f i l ed  a  f r anch i se  t ax  repo r t  f o r  t he  yea r  ended  March  31 '

1980 ,  bu t  d id  no t  f i l e  f r anch i se  t ax  repo r t s  f o r  t he  yea rs  ended  March  3 l '  1981

o r  March  31 ,  Lg82 .  The  repo r t  f o r  t he  f i s ca l  yea r  ended  March  31 ,  1980  repo r ted

a  n e t  l o s s  o f  $ 2 , 4 i 0 . 0 0 .

7.  The corporat , ion d id not  mainta in any bank accounts dur ing the per iods

a t  i ssue .  Consequen t l y ,  a l l  b i l l s  we re  pa id  by  Mr .  Beag le  i n  cash  o r  by  bank

d ra f t  du r i ng  t hese  pe r i ods .
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8.  The corpora t ion 's  f ranch ise  tax  repor ts  were  prePared under  the

d i rec t ion  o f  a  Mrs .  LaFrance,  an  accountan t .  Mrs .  LaFrance PrePared these

repor ts  based upon in fo rmat ion  fu rn ished by  Mr .  Beag le .  Mr .  Beag le  p rov ided

Mrs. LaFrance with the corporat ionrs dai ly suumary sheets and register tapes to

prepare  the  f ranch ise  tax  repor ts .

9 .  A  compar ison o f  the  gross  sa les  f igures  se t  fo r th  in  the  corpora t ion ts

dai ly summary sheets which were submitted at the hearing and Mrs. LaFrancers

nonth ly  journa ls  revea ls  a  c lose  cor re la t ion  be tween these two se ts  o f  f igures .

10. Mrs. LaFrance also prepared Federal  income tax returns for the corporat ion

for  the  years  ended March  31 ,  1981 and March  31 ,  1982.  These re tu rns  were  no t

f i led  by  the  corpora t ion .  Under  the  sys tem by  wh ich  the  corpora t ionrs  tax

returns were f i led, Mrs. LaFrance returned completed returns to Mr. Beagle for

his signature and his subsequent f i l ing of said returns.

l i .  In June of.  1982, the Audit  Dlvis ion commenced a f ie ld audit  of  the

corpora t ion  fo r  the  years  ended March  31 ,  1980,  March  3 I ,  1981 and March  31 '

L982.  0n  June 29 ,  L982,  aud i to rs  v is i ted  the  bus iness  premises  o f  the  corpora t ion

and conducted an ini t i -al  audit  interview with Mr. Beagle. At that t ime, the

aud l to rs  reques ted  access  to  the  sa les  records  o f  the  bus iness ,  inc lud ing  cash

reg is te r  tapes  and da i l y  sa les  records  fo r  the  per iods  a t  i ssue.  Mr .  Beag le

d id  no t  fu rn ish  any  records  in  response to  th is  reques t ,  bu t  suggested  tha t  a l l

records were in the possession of Mrs. LaFrance. The auditors made trao subsequent

requests  fo r  sa les  records  and Mr .  Beag le  fa i led  to  fu rn ish  any  records  in

resDonse Ehere to  on  each occas ion .

L2 .  Dur ing  the  meet ing  o f  June 29 ,  L982,  Mr .  Beag le  adv ised the  aud i to rs

tha t  the  corpora t ionrs  ac tua l  markup on  gaso l ine  so ld  was s ix  to  ten  cents  fo r

1979 and 1980 and e igh t  to  ten  cents  fo r  1980 and 1981.  Th is  markup fo r
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gasol ine was about two cents above the average for service stat ions in the

Rochester  a rea  dur ing  the  per iods  a t  i ssue.  Mr .  Beag le  a lso  adv ised the

aud i to rs  dur ing  th is  meet ing  tha t  the  corpora t ion 's  uarkup on  t i res ,  ba t te r ies

and accessor ies  ( "TBA")  was 15  to  20  percent  dur ing  the  aud l t  per iod .  Mr .  Beag le

further stated during this meeting that the corporat ion employed one fu11-t ine

mechanic during the audit  per iod, and that the corporat ion charged $16.00'

$ 1 7 . 0 0  a n d  $ 1 8 . 0 0  a n  h o u r  f o r  l a b o r  r e p a i r  s e r v i c e s  d u r i n g  L 9 7 9 ,  I 9 B 0  a n d  1 9 8 1 ,

respec t ive ly .

13 .  Dur ing  1982,  the  Aud i t  D iv is ion  observed the  s ta t ion  in  opera t i .on

several  t imes. On each occasion, i t  observed approximately 25 to 30 automobi les

on the premises of the stat ion. During each observat ion, al l  three service

bays were in use. Four persons, including Mr. Beagle, were observed repair ing

automobi les in the service bays.

L4. As part  of  the audit ,  the Audit  Dlvis ion compared sales reported on

the  corpora te  f ranch ise  tax  repor ts  fo r  i978  and L979 to  the  gross  sa les

reported on the sales tax returns f i led by the corporat ion. The amount of

g ross  sa les  repor ted  by  the  corpora t ion  on  i t s  f ranch ise  tax  repor ts  fo r  the

y e a r s  e n d e d  M a r c h  3 1 ,  1 9 7 9  a n d  M a r c h  3 1 ,  1 9 8 0  w e r e  $ 3 9 9 ' 8 5 9 . 0 0  a n d  $ 6 6 5 ' 3 0 4 . 0 0 ,

respec t ive ly .  Gross  sa les  repor ted  fo r  sa les  tax  purposes  fo r  the  respec t ive

p e r i . o d s  w e r e  $ 1 8 1 , 7 1 9 . 0 0  a n d  $ 2 1 4 , 8 1 6 . 0 0 .

15. The Audit  Divis ion conducted a narkup audit  for the purpose of computing

the  corpora t ion 's  g ross  sa les  fo r  sa les  tax  purposes  fo r  the  per iod  Septernber  1 '

1979 through Februaxy 28, L982. In computing sales of gasol ine and TBA' the

Aud i t  D iv is ion  used the  amount  o f  purchases  re f lec ted  on  the  corpora t ionrs

books. The Audit  Divis ion used the markup percentages furnished by Mr. Beagle

in cornput ing gasol ine sales. TBA purchases were marked up 20 percent and
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miscel laneous i tems were marked up 50 percent.  Sales of automobi le repair

services lsere computed upon the premise that the corporat j .on bi l1ed B0 hours of

repair  work per week based upon two individuals working 40 hours per week. The

hours of repair  work per week were mult ipl ied by the labor rates furnished by

Mr. Beagle. The markup audit  revealed that the corporat ion had underreported

i ts  taxab le  sa les  fo r  sa les  tax  purposes  by  $1 ,594,585.70  f .o t  the  sa les  tax

aud i t  per iod .

16 .  As  a  resu l t  o f  the  d isc repancy  be tween sa les  repor ted  on  the  f ranch ise

tax reports and on the sales tax returns, the Audit  Divis ion sought to determine

the nanner ln which the sales tax returns hrere prepared. Mrs. LaFrance advised

the auditor that Mr. Beagle phoned in the f igures for the sales tax returns.

Mr. Beagle, however,  stated that both the sales tax returns and corporate

franchise tax reports were prepared by Mrs. LaFrance in the manner set forth in

F ind ing  o f  Fac t  "8" .

L7 .  The do l la r  amount  o f  the  corpora t ion ts  purchases  o f  gaso l ine  as  se t

f o r t h  i n  t h e  c o r p o r a t i o n ' s  b o o k s  r { e r e  $ 4 9 9 , 7 8 7 . 0 0 ,  $ 5 6 7 , 8 5 8 . 0 0 ,  $ 8 8 6 ' 8 4 9 . 0 0  a n d

$ 7 2 8 , 0 4 5 . 0 0  f o r  t h e  y e a r s  e n d e d  M a r c h  3 1 ,  L 9 7 9 ,  M a r c h  3 1 ,  1 9 8 0 ,  M a r c h  3 1 ,  1 9 8 1

and March  31 ,  1982,  respec t ive ly .  The corpora t ion  repor ted  sa les  fo r  sa les  tax

p u r p o s e s  f o r  t h e  y e a r s  e n d e d  l " t a r c h  3 1 ,  1 9 7 9  a n d  M a r c h  3 1 ,  1 9 8 0  o f  $ 1 8 1 , 7 1 9 . 0 0

a n d  $ 2 1 4 , 8 1 6 . 0 0 ,  r e s p e c t i v e l y .

18 .  The corpora t ion  d id  no t  repor t  any  bad debt  expense on  the  sa les  tax

or  f ranch ise  tax  re tu rns  f i led  c lu r ing  the  per iods  a t  i ssue.  The corPora t ion 's

books  a lso  d id  no t  repor t  any  bad debt  expense fo r  the  per iods  in  i ssue.  A t

the  hear ing ,  Mr .  Beag le  a l leged tha t  the  corpora t ion  had a  10  percent  bad debt

expense during the audit  per iod, but presented no evj .dence to supPort his

conten t ion .
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19.  Based on  the  resu l ts  o f  the  markup aud i t ,  the  Aud i t  D iv is ion  issued a

Nogice of Determinat ion and Demand for Payment of Sales and Use Taxes Due to

the  corpora t ion  asser t ing  sa les  tax  due in  the  amount  o f  $11I ,621.17 ,  p lus

p e n a l t y  o f  $ 2 5 , 0 9 6 . 5 8  a n d  i n t e r e s t  o f  $ 2 7 , 4 6 4 . 5 3 ,  f o r  a  t o t a l  a m o u n t  d u e  o f

$164,182.38  fo r  the  per iod  September  1 ,  1979 th rough February  28 ,  L982.  The

corpora t ion  d id  no t  f i l e  a  pe t i t ion  in  response to  th is  no t ice .

2 0 .  0 n  F e b r u a r !  L , 1 9 8 3 ,  t h e  A u d i t  D i v i s i o n  i s s u e d  t h r e e  n o t i c e s  o f

de f ic iency  to  the  corpora t ion  asser t ing  add i t iona l  corpora te  f ranch ise  tax  due

for  the  years  ended March  31 ,  1980,  March  31 ,  1981 and March  3 I ,  1982 in

amounts as fol lows:

3  / 31 l80
3  / 3 r  / 81
3 /31 /82

$  8 ,980 .00
$  12 ,  812 .  90
$11 ,902 .20

$3 ,  134 .  55
$3 ,383 .63
$  I  ,  280 .56

Penalty

$  898 .00
$4  , 67  6  . 71
$3 ,630 .17

Total  Due

$  13  , 012  .  65
i20 ,873 .24
$16 ,812 .93

FYE Tax Def ic iency In te res t

2L .  The  no t i ces  o f  de f i c i ency  we re  p rem ised  on  the  asse r t i on  t ha t  t he

co rpo ra t i on  had  un repo r ted  i ncome in  t he  amoun t  o f  $89 ,800 .00 ,  $ i28 ,129 .00  and

$119 ,022 .00  du r i ng  the  yea rs  a t  i s sue .  The  add i t i ona l  i nco rne  was  based  upon

the  resu l t s  o f  t he  markup  aud i t .  Spec i f i ca l l y ,  t he  aud i t ed  sa les  pe r  t he

markup audi t  were held to be income to the corporat ion for  f ranchise tax

pu rposes .  I n  add i t i on ,  t he  i ncome a t t r i bu ted  to  t he  co rpo ra t i on  i nc luded

un rem i t t ed  sa les  t ax  on  the  co rpo ra t i on t s  un repo r ted  taxab le  sa les  du r l ng  the

f i sca l  yea rs  a t  i s sue .  The  pena l t i . es  asse r ted  1n  the  no t i ces  o f  de f i c i ency

were  based  upon  the  Aud i t  D i v i s i on f s  con ten t i on  t ha t  t he  co rpo ra t i on ' s  f a i l u re

to repor t  the addi t ional  income revealed by the audi t  was due to negl igence or

intent ional  d isregard of  Ar t ic les 9-A and 27 of  the Tax Law and the r r r les and

regulat ions promulgated thereunder.
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22, After the conelqslon of the markup audit ,  the Audlt  Dlvls lon conducted

a net h 'orth audlt  of  pet i t loners Robert  and Dorothy Beagl-ets personal f lnances

for  the  years  lg7g,1980 and 198f .  Dur lng  th is  aud i t ,  Mrs .  Beag le  was t 'eques ted

to furnlsh a l - lst lng of assets and l iabl l i tLes acqulred durlng the years 1979

through 1981. In response to thls request,  Mrs. Beagle furnlshed the fol lowlng

l l s t  o f  a s s e t s :  "

, 
1) A savlngs account wlth Marlne Mldl-and Bank whlch had a balance of

$ 3 , 2 6 6 . 0 0 ,  $ 1 , 6 3 6 . 9 0 ,  $ 1 , 6 3 6 . 9 0  a n d  $ 3 , 3 5 8 . 0 2  o n  D e c e m b e r  3 1 ,  1 9 7 8 ,

December  31 ,  1979,  December  31 ,  1980 and December  31 ,  1981,  respeet tve ly ;

2) A cert l - f lcate of deposlt  with Marlne Mldland Bank whlch was

acqu i red  in  1980 and was $ror th  $42,74L.66  and $47,870.66  on  Decernber  31 ,

1980 and December ,  31 ,  1981,  respec t lve ly ;

3) A certiflcate of deposit with Marine MidJ.and Bank which w4s

acqu l red  tn  19Bl  and was wor th  $L6,475.00  on  December  31 ,  1981;

4) A cert i f icate of deposlt  wlth Marine Midland Bank which was

acqu l red  in  1981 and was wor th  $17,057.88  on  December  31 '  1981;

5) A cert i f lcate of deposit  with Marine Midland Bank which was

acqu l red  in  1981 and was wor th  $1 ,000.00  on  December  31 ,  1981.

During this audlt  per iod, Mrs. Beagle stated that she and her husband had at

nrost $500.00 cash on hand during the years ln quest ion. At the hearing,

however, she stated that she and her husband had at one tlme durlng the audit

per iod  $41000.00  to  $5 ,000.00  cash on  hand a t  home.

23. As part of the net worth audit, the Audit Dlvlslon exaulned the real

property records malntalned by the Monroe County Clerk. Thls review dlsclosed

that Mr. and Mrs. Beagl-e purchased, without the need of f inancing, a house for

$321885.00 ln August,  1981. The house was transferred to their  da(rghter as a
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g i f t .  The Beag les  a lso  purchased w i th  cash a  new automobi le  in  1980 cos t ing

$8,803.00 .  The ne t  wor th  aud i t  revea led  tha t  the  Beag les  had unexp la ined

i n c r e a s e s  i n  t h e i r  n e t  w o r t h  i n  a m o u n t s  o f  $ 1 1 , 8 3 9 . 0 0 ,  $ 4 2 , 9 8 6 . 0 0  a n d  $ 9 7 1 2 2 9 . 0 0

f o r  t h e  y e a r s  1 9 7 9 '  1 9 8 0  a n d  1 9 8 1 ,  r e s p e c t i v e l y .

2 4 .  O n  F e b r u a r !  2 , 1 9 8 3 ,  t h e  A u d i t  D i v i s i o n  i s s u e d  t h r e e  n o t i c e s  o f

de f ic iency  to  Rober t  E .  and Doro thy  V.  Beag le  asser t ing  de f ic ienc ies  o f  persona l

income tax for the years 1979 through l98l  in arnounts as foJ- lows:

Taxpayer

V.  Beag le

Period Addi t ional  Tax Due Penal ty In te res t  Ba lance Due

Dorothy

Robert

Robert

E.  &

E .&

Doro thy  V.  Beag le  1979,  1980

Doro thy  V.  Beag l -e  1981

t 9 7 9 ,  1 9 8 0 $ 3s .00

$25 ,566 .29

$23 ,147 .22

s  2 .64  $  9 .43  $  47 .07

$1 ,758 .51  $6 ,625 .3 i  $33 ,950 .11

$8 ,  9  1  1  .  68  $5  , 597  . 24  $37  , 656  . 14

25.  The addi t ional  tax asser ted due by the Audi t  Div is ion in  the not ices

o f  de f i c i ency  was  based  upon  the  Aud i t  D i v i s i on rs  con ten t i on  t ha t  Robe r t  E .

Beagle had.  received as a construct ive d iv idend the ent i re amount  of  the corporat ion I  s

un repo r ted  i ncome.  The  pena l t i es  asse r ted  i n  sa id  no t i ces  we re  based  upon  the

Aud i t  D i v i s i on t s  asse r t i on  t ha t  pe t i t i one rs t  f a i l u re  t o  repo r t  r ece ip t  o f  t he

construct ive d iv idends was due to negl igence or  in tent ional  d isregard of

Ar t ic le  22 and the ru les and regulat ions promulgated thereunder.

26 .  A f te r  t he  l ssuance  o f  t he  no t i ces  o f  de f i c i ency  rega rd ing  the i r

personal  i -ncome tax l iab i l i ty ,  Mr.  and Mrs.  Beagle furn ished a new l is t ing of

asse ts  acqu i red  du r i ng  the  aud i t  pe r i od .  Th i s  new l i s t i ng  i nc luded  e igh t

cer t i f icates of  deposi t  which rn/ere not  d isc losed to the Audi t  Div is ion dur ing

the  aud i t .

27 .  A t  t he  hea r i ng ,  Mr .  Beag le  submi t t ed  a  l i n i t ed  number  o f  cash  reg i s te r

tapes and dai ly  worksheets.  The Audi t  Div is ion conducted an analys is  of  the

tapes subsequent  to thei r  submiss ion in to ev idence.  There were numerous
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discrepancies between the cash register tapes and dai ly worksheets. The cash

register tapes submitted were complete for three months in 1981- February, June

and August.  The cash register tapes were almost complete for four other

months- Apri l ,  May, July and September 198f.  In computing sales for days where

no tapes were avai lable, the Audlt  Divis ion used sales per the dai ly worksheets.

The cash reg is te r  tapes  fo r  these seven months  repor ted  sa les  o f  $654r338.07 .

Sales as reported by the corporat ion in i ts sales journal for the same months

w e r e  $ 5 7 3 , 6 8 6 . 0 1 .

28. At the hearing, Mr. Beagle stated that he received wages from the

corpora t j .on  o f  $250.00  per  week,  o r  $13,000.00  per  annum,  dur ing  the  tax  years

in  ques t ion .  Never the less ,  h j -s  1979 persona l  income tax  re tu rn  repor ted  wage

income o f  $9 ,750.00  and h ls  1980 persona l  income tax  re tu rn  rePor ted  wage

income o f  $11,107.00 .  The w l thho ld ing  tax  re tu rn  f i led  by  the  corpora t ion  fo r

1980 reported the fol lowing gross r{rages and taxes withheld for Mr. Beagle:

Year

1980

Gross

$10 ,400 .00

Taxes l\Tithheld

$ 1 , 8 0 1 . 6 4

Take Home Pay
#

$8 ,598  . 36

29.  The corpora t ion  repor ted  fo r  tax  purposes  ne t  losses  f rom the  opera t ion

of  i t s  bus iness  fo r  each year  f rom 1971 th rough 1979,  except  the  year  ended

March 31, L974 fot which no tax return was f i led.

30. The corporat ion was del inquent in paying the minimum corporate franchise

tax  due fo r  the  years  1971 th rough 1979.  The corpora t ion  rece ived a  Not ice  and

Demand for Payment of Corporat ion Tax Due for each of these tax del inquencies.

31 .  The corpora t ion  made cap i ta l  expend i tu res  in  excess  o f .  $22 '000.00

during the audit  per iod.



- 1 I -

32 .  The  co rpo ra t i on  reco rds  made  ava i l ab le  f o r  aud i t  o r  p resen ted  a t  t he

hear ing do not  show any ev idence that  addi t ional  capi ta l  \^ras contr ibuted to the

business dur ing any t i rne per iod.

33 .  The  Beag les  rece i ved  no  subs tan t i a l  g i f t s  o r  l oans  du r i ng  the  pe r i od

a t  l s s u e .

34 .  Mr .  and  Mrs .  Beag le  f i Led  sepa ra te  New York  S ta te  pe rsona l  i ncome tax

returns for  Che year  L979 and a jo int  New York State personal  income tax return

fo r  t he  yea r  1980 .  Ne i t he r  Mr .  Beag le  no r  Mrs .  Beag le  f i l ed  a  New York  S ta te

pe rsona l  i ncome tax  re tu rn  f o r  t he  yea r  1981 .

35 .  W i th  respec t  t o  t he  yea r  1981 ,  t he  Beag les r  accoun tan t ,  Mrs .  LaF rance '

d id prepare a Federal  income tax return for  thern for  that  yeat .  This  return

repo r ted  i n te res t  i ncome o f  $8 ,624 .00 .  The  Beag les  submi t t ed  on  aud i t  o r  a t

hear ing cer t l f icates of  deposi t  and savings accounts which earned approximately

$ 2 , 0 0 0 . 0 0  d u r i n g  f 9 8 1 .

36 .  Mr .  Beag le  was cont inuous ly  engaged in  the  gas  s ta t ion  bus iness  s ince

1951.  Dur ing  the  aud i t  per iod ,  the  re ta i l  gaso l ine  bus lness  l ^ las  ex tens ive ly

regulated by the federal  government.  Mr. Beagle was farni l iar with and able to

comply  w i th  these regu la t ions .

37 .  Mr .  and Mrs .  Beag le  repor ted  the i r  income on a  cash bas is  fo r  tax

purposes  dur ing  the  years  a t  i ssue.

38 .  A t  the  hear ing ,  the  Aud i t  D iv is ion  asser ted  a  pena l ty  fo r  f raud

pursuant to Tax Law sect i-ons 685 and 1085 in l ieu of the negl igence penalty

wh ich  had been asser ted  in  each no t ice  o f  de f ic iency .  Pet i t ioners  p ro tes ted

the assert ion of such penalt ies at hearing claiming that the Audit  Divis ion had

fa i led  to  g ive  proper  no t ice  o f  i t s  in ten t ion  to  asser t  such pena l t ies .
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39 .  I n  acco rdance  w i rh  sec t i on  307 (a )  o f  t he  New York  S ta te  Ad rn in i s t ra t i ve

Procedu re  Ac t ,  t he  Aud i t  D i v i s i on ' s  p roposed  f i nd ings  o f  f ac t  have  gene ra l l y

been accepted and the substance thereof  adopted herein.  However,  the fo l lowing

ma jo r  changes  a re  no ted :  p roposed  f i nd ings  o f  f ac t  "7 " ,  " 14 " ,  "22 "  and  "25 "

have been re jected in  whole or  ln  par t  because they are e i ther  redundant  or

unnecessa ry  Eo  che  de te rm ina t i on .  A l so r  p ropos€d  f i nd ing  o f  f ac t  "9 "  has  been

re jec ted  i n  pa r t  as  a rgumen ta t i ve .

CONCLUSIONS OF LAI{

A. That the Audit  Divis ionts employment of a purchase markup to determine

add i t iona l  sa les  tax  due f rom pet i t ioner  Beag le 's  Serv ice ,  Inc .  was  war ran ted

in view of said petJ.t ionerrs fai lure to provide complete and accurate records

to  the  Aud i t  D iv is ion ts  examiners .  Mr .  Beag le ts  subsequent  p roduc t ion  o f

cer ta in  records  a t  the  hear ing  does  no t  a f fec t  the  va l id i ty  o f  the  Aud i t

Divis ion's method; in fact,  given the incomplete and inconsistent nature of the

records which were produced, the product ion of such records supports the Audit

D iv is ion 's  dec is ion  Eo resor t  to  the  markup method o f  aud i t .  Pe t i t ioners  have

fai led to submit anv evldence which would Eend to refute the results of the

markup audit .

B. That the Audit  Divis ionts use of the purchase markup analysis l^ las an

appropr ia te  means o f  recons t ruc t ing  the  corpora te  pe t i t ioner ts  g ross  rece ip ts

for corporat ion franchise tax purposes and such rnethodology reasonably ref lects

the addit ional corporat ion franchise Eax due from the corporate Pet i t ioner (*S

H o l l a n d  v .  U n i t e d  S t a t e s ,  3 4 8  U . S .  1 2 1 ;  D i l a n d o  v ,  C g t r n l t s l g o g r ,  3 4  T . C . M .  L 0 4 6 )

C. That  the Audi t  Div is ion proper ly  asser ted as addi t ional  income for

f ranch i se  t ax  pu rposes  sa les  t ax  p roceeds  co l l ec ted  by  t he  co rpo ra t i on  ( see

E s t a t e  o f  K u r t z h a L z  v .  C o m m i s s i o n e r ,  3 4  T . C . M .  3 3 4 ) .
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D.  Tha t  t he  Aud i t  D i v i s i . on ' s  asse r t i on  o f  f r aud  pena l t i es  a t  hea r i ng  fo r

each of  the not ices of  def ic i -ency at  issue herein was procedural ly  proPer

pu rsuan t  t o  sec t i ons  689 (d )  (1 )  and  1089 (d )  (1 )  o f  t he  Tax  Law,  each  o f  wh i ch

p rov ides ,  l n  pe r t i nen t  pa r t :

" t he  t ax  commiss ion  sha l l  have  power . . . t o  de te rm ine  i f  t he re  shou ld

be assessed any addi t l -on to tax or  penal ty  prov ided in sect ion s ix
h u n d r e d  e i g h t y - f i v e ,  i f  c l a i m  t h e r e f o r  i s  a s s e r t e d  a t . . . t h e  h e a r i n g . . . " .

Pet i t ioners I  c la im that  the Audi t  Div is ion fa i led to g ive proper not lce of

t he i r  asse r t i on  o f  f r aud  he re in  pu rsuan t  t o  20  NYCRR 601 .6 (c )  i s  w i t hou t  mer i t .

E.  That  wi th respect  to  the imposi t ion of  the f raud penal- ty  against  the

corporat ion,  in  order  to prevai l  the Audi t  Div is ion must  prove by c lear  and

convinc ing ev idence every e lement  of  f raud,  inc luding wi11fu1,  knowledgeable

and intent ional  wrongfu l  acts or  omiss ions const i tu t ing fa lse representat ion by

pet i t loner  and resul t ing in  del iberate nonpayment  or  underpayment  of  taxes due

and owing (Mat ter  of  Wal ter  Shut t ,  State Tax Commission,  June 4 ,  L982).  The

Audi t  Div is ion need not  prove that  Ehe ent i re amount  of  the def ic iency is  due

to f raud,  but  only  chat  some por t ion of  the def ic iency for  each tax year  in

i ssue  i s  due  to  f r aud  (Tax  Law sec t i on  1085 [e ] ) .

F.  That  the Audir  Dlv ls ion has met  i ts  burden wi th respect  to  the imposi t ion

of  the f raud penal ty  against  the corporat ion.  In  reaching th is  conclus ion '  i t

should be noted that  no s ingle fact  anong those establ ished at  hear ing is  in

i t se l f  conc lus i ve  ev idence  o f  f r aud ,  ye t  upon  rev iew  o f  t he  t o ta l i t y  o f  f ac t s

es tab l i shed  he re in ,  we  a re  o f  t he  op in ion  tha t  pe t i t i one r t s  cons i s ten t  pa t te rn

of  misrepresentat ions and omiss ions ev ince a knowing,  wi1 l fu1 and del iberate

at tempt by pet i t ioners to evade payment  of  taxes lawfu11y due.

Anong the facts found at  hear ing whlch col lect ive ly  establ ish a

f raudulent  in tent  on the par t  of  the corporat ion are i ts  fa i lure to f i le
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corpora te  f ranch ise  tax  re tu rns  fo r  the  f i sca l  years  ended March  3 l '  1981 and

March 31 ,  L982;  the  corpora t ion ts  repor t ing  o f  ne t  opera t ing  losses  fo r  a

per iod  o f  ten  years  ( f971-1980) ;  Ehe corpora t ion 's  under repor t i -ng  o f  ne t  income

for  f ranch ise  tax  purposes  by  some $90,000.00  based upon the  markup aud i t  fo r

the f iscal  year ended March 31, 1980; the discrepancy between the corporat ionrs

cash reg is te r  tapes  and da i l y  worksheets ;  the  fac t  tha t  Pet i t ioner 's  purchases

for the year ended March 31, 1981 were approxi .mately three t imes as great as

i ts  repor ted  gross  sa les  fo r  sa les  tax  purposes  fo r  the  same per iod ;  the

corporat ionts fai lure to maintain any bank accounts during the period at issue

and the  resu l t ing  t ' cash  on ly "  bus iness  dea l ings ;  Mr .  Beag le 's  fa i lu re  to

produce records when requested by the Audit  Divis ion; and the corporat ionrs

fai lure to f i le withholding statements for one of i ts eurployees during the

audi- t  per iod. Taken together,  Ehese facts establ ish, by clear and convincing

evidence, a knowing, wi l l fu l  and del iberate intent by the corporat ion'  through

lts agent,  Mr. Beagle, to evade payment of taxes 1awfu11y due and owing. See

E h l e r s  v .  V i n a l ,  3 8 2  F . 2 d  5 8  ( B t h  C i r .  1 9 6 7 ) ;  M e r r i t t  v .  C o m m i s s i o n e r '  3 0 1  F . 2 d

4 8 4 ( 5 t h C i r . L 9 6 2 ) ; , 3 6 1 F . 2 a ' 7 2 7 ( 7 t h C i r . I 9 6 6 ) .

Pet i t i one r t s  con ten t i on  t ha t  Mr .  Beag le t s  re l i ance  upon  the  p ro fess iona l

expe r t i se  o f  h i s  accoun tan t ,  Mrs .  LaF rance ,  i n  t he  p repa ra t i on  o f  a l l  t ax

returns dur ing the audi t  per iod negated any possib i l i ty  of  f raudulent  in tent  on

Mr .  Beag le ' s  pa r t  i s  un tenab le  i n  v i ew  o f  t he  f o l l ow ing :  f i r s t ,  t he  f r anch i se

tax returns were prepared by Mrs.  LaFrance based upon informat ion provided by

Mr .  Beag le ;  second ,  Mr .  and  Mrs .  Beag le ' s  pe rsona l  j - ncome tax  re tu rns  we re

p repa red  f rom in fo rma t i on  p rov ided  by  Mr .  and  Mrs .  Beag le ;  t h i r d ,  Mr .  Beag le

r^ras responsib le to f i le  a l l  tax returns under the system as set  up between he

and  Mrs .  LaF rance .
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G. That  inasmuch as Mr.  Beagle was the sole shareholder  and of f icer  of

t he  co rpo ra t i on  du r i ng  the  pe r i od  a t  i s sue  and  con t ro l l ed  t he  co rpo ra t i on t s

f i nances ,  t he  Aud i t  D i v l s i on  p rope r l y  a t t r i bu ted  the  add i t i ona l  co rpo ra te

income per  the markup audi t  to  Mr.  Beagle through a construct ive d iv idend.  See

E s t a t e  o f  L .  F .  S l a t e r ,  2 I  T . C . M .  1 3 5 5 .

H.  That  Mrs.  Beagle was nei ther  a s tockholder  of  the corporat ion nor  l ras

she involved in ' the running of  the corporat ion dur ing the per iod at  issue,  and

dur ing the years 1979 and 1981 she d id not  f i le  a jo int  income tax return wi th

he r  husband .  He r  t ax  l i ab i l i t y  f o r  t he  yea rs  1979  and  1981  i s  t he re fo re

separate and d ls t inct  f rom that  of  her  husband for  those years.  As a resul t ,

the Audi t  Div is ion inproper ly  asser ted income tax l iab i l i ty  against  Mrs.  Beagle

for  the years 1979 and l98l  based upon the construct ive d iv idends at t r ibuted to

Mr.  Beagle dur ing those years.

I .  That  inasmuch as Mrs.  Beagle f i led a jo int  New York State income tax

re tu rn  w i t h  he r  husband  fo r  t he  yea r  1980 ,  he r  i ncome tax  l i ab i l i t y  i s  j o i n t

and several  wi th that  of  her  husband for  that  year ,  and the Audi t  Div is ion

p rope r l y  asse r ted  i ncome tax  l i ab i l i t y  aga ins t  he r  based  upon  Mr .  Beag le ' s

receipt  of  a construct ive d iv idend dur ing that  year .

J .  Tt rat  the Audi t  Div is ionts use of  a purchase markup analys is  was an

appropr iate means of  reconstruct ing the indiv idual  pet i t ioners I  taxable income

and such methodology reasonably ref lects the addi t ional  personal  income tax due

from the indiv idual  pet i t ioners (see Hol land_v.  Uni ted SJeleg,  suPr4;  Di lando v.

Comqrlsslonqr,  supra; Matter of  Wil l iarn T. Kel ly '  egIE).  The Audit  Divis ion

r ^ ras  no t  res t r i c ted  to  t he  use  o f  o r  t he  resu l t s  o f  t he  ne t  wo r th  aud i t  ( see

Di lando y.  Commissioner ,  supra;  Mat ter  of  Wi l l iarn T.  Ke11v,  ggl lg ;  I ' ia t ter  of

Ca rmen  and  Ade l i a  Garz ia ,  S ta te  Tax  Commiss ion ,  June  29 '  1983 ) .
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K. That, the Audit Division has met its burden of proving fraudulent

intent on the part  of  Mr. Beagle for intent ional ly fai l ing to rePort  the amount

of uhe construct ive dividend received by him per the markup audit  dur ing the

per iod  a t  i ssue.

Sirni lar to the rat ionale set forth in Conclusion of Law "F" herein, no

single fact among those adduced at the hearing is conclusive evidence of f raud,

yet col lect ively,  the facts establ ished at hearing show, by clear and convincing

evidence, that Mr. Beagle did with fraudulent lntent underreport  his income

duri .ng each of the tax years at issue.

The factors set forth in Conclusion of Law "F" are also relevant

evidence of  Mr.  Beagle 's  f raudulent  in tent ,  for ,  g iven h is  contro l  o f  the

corporat ion,  these facts are par t  of  the same pat tern of  behavior  ev inc ing

fraudulent  in tent  to  evade payment  of  taxes.  In  addi t ion,  the fo l lowing are

re levan t :  Mr .  Beag le rs  f a i l u re  t o  f i l e  a  pe rsona l  i ncome tax  re tu rn  f o r  1981 ;

h is  test imony which was contradic ted by docunentary ev idence;  and the re luctant

manner in which he revealed personal assets t,o the Audit Division. Taken

together ,  these facts c lear ly  and convinc ingly  establ ish f raudulent  in tent  on

Mr.  Beagle 's  par t  to  evade payment  of  taxes lawful ly  due and owing.  See

Ehlers v.  Vinal ,  382 F.2d 58 (8ttr  Cir .  1967);  Gromacki v.  Cornral€pisne!,  36I

F . 2 d  7 2 7  ( 7 t h  c i r .  1 9 6 6 ) ;  M e r r i t t  v .  c o m m i - s s i o n e r ,  3 0 1  F  ' 2 d  4 8 4  ( 5 t h  c i r '

L962).

L.  That  the Audi t  Div is ion has fa i led to susta i .n i ts  burden of  proof  of

f r aud  fo r  t he  yea r  1980  w i th  respec t  t o  Mrs .  Beag le ,  g i ven  he r  l ack  o f  i nvo l vemen t

in both the running of  the corporat ion and the preparat ion of  tax returns.

I {owever,  Mrs.  Beagle has fa i led to show that  the understatement  of  income for
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t he  yea r  1980  was  no t  due  to  neg l i gence .  She

negl igence penal ty  for  the year  1980 pursuant

the re fo re  l l ab le  f o r  t he

T a x  L a w  $ 6 8 9 ( b ) .

i s

E O

t l .  Tha t  t he  pe t i t i on  o f  Beag le t s  Se rv i ce ,  I nc .  i s  den ied  and  the  f raud

pena l t y  pu rsuan t  t o  Tax  Law $  t0B5(a )  i s  he reby  imposed  aga ins t  sa id  pe t i t i one r l

that  the pet i t ion of  Robert  and Dorothy V.  Beagle is  granted to the extent

indicated in  Conclus ions of  Law I 'H"  and " I r ' ,  l i rn i t ing the l iab i l i ty  of  Dorothy V.

Beag le  t o  t he  yea r  1980 ;  t ha t  t he  f r aud  pena l t y  as  asse r ted  by  t he  Aud i t

D i v i s i on  i s  he reby  imposed  aga ins t  Robe r t  Beag le ;  t ha t  t he  Aud i t  D i v i s i on  i s

he reby  d i rec ted  to  rnod i f y  t he  no t i . ces  o f  de f i c i ency  a t  i s sue  he re in  i n  acco rdance

w i th  t h i s  dec i s i on ;  t ha t  excep t  as  so  rnod i f i ed ,  t he  no t l ces  o f  de f i c i ency  a t

i ssue  he re in  a re  sus ta ined  and ,  excep t  as  so  g ran ted  he re in ,  t he  pe t i t i ons  o f

Beag le t s  Se rv i ce ,  I nc .  and  Rober t  and  Doro thy  V .  Beag le  a re  i n  a l l  r espec ts

den ied .

DATED: Albany, New York STATE TAX COMMISSION

h/lAY 2 81980
PRESIDENT
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  1 2 2 2 7

May 28,  1986

Robert & Dorothy Beagle
15 Mercury Drlve
Rochester, NY L4624

Dear Mr. & Mrs. Beagle:

Please take not ice of the declsion of the State Tax Conmlsslon enclosed
herewlth.

You have now exhaust,ed your rlght of review at the admlnlstrative level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceeding in court ,  to revlew an
adverse declsion by the State Tax ConmLssion may be inst l tuted only under
Article 78 of the Ctvl1 Practice Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date  o f  th is  no t ice .

Inquirtes concernlng the computation of tax due or refund allowed ln accordance
r4rlth this decislon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluation Bureau
Assessment Revlew Unit
Bui ldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureaurs Representattve

Pett t ioner I  s Representat lve :
Carl R. Reynolds
430 Reyno lds  Arcade,  L6  E.  Ma in  St .
Rochester ,  NY 14614



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

ROBERT AND DOROTHY V. BEAGLE

for Redeterminat i .on of a Def ic iency or for
Refund of Personal Income Tax under Attlc]e 22 :
of  the Tax Law for the Years 1979, 1980 and
1 9 8 1 .  :

.  DECISION

In the Matter of the Pet i t lon

o f
:

BEAGLE'S SERVTCE, INC.

for Redeterminat ion of a Def ic iency or for
Refund of Corporation Franchise Tax under :
Art ic le 9-A of the Tax Law for the Perlod
Apr l l  1 ,  1979 th rough March  31 ,  L982.  :

Pet i t ioners Robert  and Dorothy V. Beagle, 15 Mercury Drive, Rochester,  Nen

York L4624, f i led a pet i t ion for redeterminat ion of a defLciency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the years 1979, 1980

a n d  1 9 8 1  ( F i l e  N o .  4 2 8 2 3 ) .

Pet i t ioner  Beag lers  Serv ice ,  Inc . ,  15  Mercury  Dr ive ,  Rochester ,  New York

14624, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

corporat ion franchise tax under Art ic le 9-A of the Tax Law for the perlod

Apr i l  1 ,  1979 th rough March  31 ,  1982 (F i le  No.  47L02) .

A hearing was held before Arthur Bray, Hearing Off lcer,  at  the off ices of

the State Tax CommLssion, 259 Monroe Avenue, Rochester,  New York, on March 12,

1 9 8 5  a t  1 : 1 5  P . M . ,  c o n t i n u e d  a t  t h e  s a m e  o f f i c e s  o n  M a r c h  1 4 ,  1 9 8 5  a t  1 2 : 3 0  P . M . ,

March  27 ,  l9B5 a t  1 :15  P.M. ,  and March  28 ,  1985 a t  1 :15  P.M.  and conc luded on



-2 -

September  23 ,  1985 a t  1 :15  P.M. ,  w i th  a l l -  b r ie fs  to  be  submi t ted  by  Decenber  3 ,

1985. Pet i t ioners appeared by Carl-  R. Reynolds, Esq. The Audit  Divis lon

appeared by  John P.  Dugan,  Esq.  (James De1 la  Por ta ,  E"q . ,  o f  counse l ) .

ISSUES

I. Whether the Audlt  Divis ion properly determined the corporate pet i t lonerrs

franchise tax l labi l i ty for i ts f iscal  years ended March 31, 1980, March 31,

1981 and March  31 ,  7982.

I I .  Whether the Audit  Divis ionrs assert lon of a fraud penalty against the

corporate pet i t ioner pursuant to sect ion 1085(e) of the Tax Law was proper.

I I I .  t r r lhether the Audit  Divis ion properly determined the individual pet i t ionerst

persona l  income tax  l lab i l i t y  fo r  the  years  L979,1980 and 1981.

IV. Whether the Audit  Divis ionrs assert ion of f raud penalt ies against the

individual pet i t ioners pursuant to sect ion 685(e) of the Tax Law was proper.

FINDINGS OF FACT

1 .  Pe t i t i one r  Beag le t s  Se rv l - ce ,  I nc .  ( t ' t he  co rpo ra t i on t t )  ope ra ted  a

Sunoco servtce stat ion located at  3095 Buf fa lo Road,  in  the Tornm of  Gates,  New

York dur ing the per iods at  issue.

2.  The corporat ion was forned in 1963.  Pet i t ioner  Robert  Beagle was

president  of  and a shareholder  in  the corporat ion f rom Lts incept ion to i ts

terminat lon in  1982.  Mr.  Beagle hras the sole stockholder  of  the corporat ion

frorn 1969 through 1982.  The corporat ion dLd not  have any other  of f icers dur ing

the per iods at  issue.  Mr.  Beagle maLnta ined the dai ly  records of  the corporat lon

dur ing these years.

3.  The corporat ionrs serv ice stat ion was located on the cornet  of  a major

intersection, Elmgrove and Buffalo Roads, and was within approxirnatel-y 150

yards of  an Eastman Kodak factory.  The serv ice stat lon had 150 to 200 feet  of
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frontage, three service bays, and six gasol ine pumps. One bank of three pumps

was for ful l -  service, the other for sel f-service. There were also two other

service stat ions operat ing within approximately 150 yards of the corporat ionfs

service stat ion.

4. During the periods at issue, the stat ion was in operat ion frour 6:00 a.n.

to  8 :00  p .m.  on  Monday th rough Fr iday  and 6 :00  a .n .  to  6 :00  p .m.  on  Saturday ,  a

total  of  82 hours per week.

5. At var lous t imes during the period at issue, the corporat ion ernployed

f ive individuals.  These individuals were Robert  Beagle, Russel l  811-is '  Mark

Sidor, Peggy Miller and Robert Begandy. A11 five individuals were employed by

the corporat ion in 1980. Mr. Begandy was also employed by the corporat ion in

L979, 1981 and L982. The corporat lon did not f l le a withholding tax statement

for Mr. Begandy in 1980. In addit ion, the corporat ion contracted out labor

repair  work in 1980, as evidenced by the corporat ionts franchise tax report  for

the year ended March 31, 1980. At the hearlng, Mr. Beagle denied that the

corporat ion had contracted out such repair  work, but could not reconci le this

al legat ion with the corporatLonfs franchise tax report .

6.  The corporat ionrs f iscal  and tax year ended on March 31. The corpora-

t ionfs income for f lnancial  account ing and tax purposes htas reported on a cash

basis.  The corporat ion f i led a franchise tax report  for the year ended March 31,

1980, but did not f i le franchise tax reports for the years ended March 31'  1981

or March 31, L982. The report  for the f iscaL year ended March 31, 1980 reported

a  n e t  l o s s  o f  $ 2 , 4 1 0 . 0 0 .

7. The corporat ion did not naintaln any bank accounts during the perlods

at issue. Consequent l-y,  al l -  biLls were paid by Mr. Beagle in cash or by bank

draft  dur lng these periods.
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8. The corporat ionfs franchise tax reports were prepared under the

direct ion of a Mrs. LaFrance, an accountant.  Mrs. LaFrance prepared these

reports based upon information furnished by Mr. Beagle. Mr. Beagle provlded

Mrs. LaFrance with the corporat. ionts dai ly sumnary sheets and reglster taPes to

prepare the franchise tax reports.

9. A comparison of the gross sales f igures set forth in the corporat l -onrs

daily surnnary sheets which were submitted at the hearing and I'Irs. LaFrance I s

nonthly journals reveals a close correlat ion between these two sets of f igures.

10. Mrs. LaFrance also prepared Federal  incone tax returns for the corporat ion

for the years ended March 31, 1981 and March 31, 1982. These returns were not

f l led by the corporat ion. Under the systern by which the corporat ionrs tax

returns were f i led, Mrs. LaFrance returned completed returns to Mr. Beagle for

his signature and his subsequent f t l ing of sald returns.

11. In June of. 1982, the Audit Division cornmenced a field audl-t of the

corpora t ion  fo r  the  years  ended March  31 ,  1980,  March  31 ,  1981 and March  31 ,

1982. On June 29, 1982, auditors vls i ted the business premises of the corporat ion

and conducted an lni t ia l  audit  interview wlth Mr. Beag1e. At that t ime, the

auditors requested access to the sales records of the business, including cash

register tapes and dai ly sales records for the periods at lssue. Mr. Beagle

did not furnish any records ln response to this request, ,  but suggested that al l -

records were in the possession of Mrs. LaFrance. The auditors made two subsequent

requests for sales records and Mr. Beagle fal led to furnish any records in

response thereto on each occasLon.

12. Duri-ng the ureet l-ng of June 29, 1982, Mr. Beagle advised the auditors

that the corporat ionts actuaL markup on gasol i .ne sold was six to ten cents for

1979 and 1980 and eight to ten cents for 1980 and 1981. This markup for
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gasoline was about two cents above the average for service stations in the

Rochester area during the periods at issue. Mr. Beagle also advised the

auditors duri .ng this meeting that the corporat ionrs markup on t i res, batter les

and accessories ("TBA") was 15 to 20 percent dur ing the audit  per iod. Mr. Beagle

further stated duri.ng this meeting that the corporation ernployed one full-time

mechani-c during the audit  per iod, and that the corporat ion charged $16.00,

$17.00  and $18.00  an  hour  fo r  labor  repa i r  serv ices  dur ing  1979 '  1980 and 1981 '

respec t ive ly .

13. Duri .ng 1982, the Audit  Divis ion observed the stat ion in operat ion

several  tLmes. On each occasion, i t  observed approxiuately 25 to 30 automobl les

on the premises of the stat ion. During each observat ion, al- l -  three service

bays were in use. Four persons, including Mr. Beagle, were observed repair lng

automobi les in the service bays.

L4. As part  of  the auditr  the Audit  Divis ion compared sales reported on

the corporate franchise tax reports for 1978 and 1979 to the gross sales

reported on the sales tax returns f i led by the corporat ion. The amount of

gross sales reported by the corporat ion on l ts franchise tax reports for the

years  ended March  31 ,  1979 and.  March  31 ,  1980 were  $399,859.00  and $665,304.00 ,

respect ively.  Gross sales reported for sales tax purposes for the respect ive

p e r i o d s  w e r e  $ 1 8 I , 7 1 9 . 0 0  a n d  $ 2 I 4 , 8 1 6 . 0 0 .

15. The Audit  Divis ion conducted a markup audit  for the purpose of computing

the corporat ionrs gross sales for sales tax purposes for the period September I '

1979 through February 28, 1982. In computing sales of gasol ine and TBA' the

Audit  Divis ion used the amount of purchases ref lected on the corporat ionfs

books. The Audit  Divis ion used the markup percentages furnished by Mr. Beagle

in computing gasol ine sales. TBA purchases were marked up 20 percent and
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miscel laneous i tems were marked up 50 percent.  Sales of automobi le repair

services were computed upon the prernise that the corporat ion bt l led B0 hours of

repair work per week based upon two indivlduals working 40 hours per week. The

hours of repair  work per week were rnult ip l ied by the labor rates furnished by

Mr. Beagle. The markup audit  revealed that the corporat ion had underreported

i ts  taxab le  sa les  fo r  sa les  tax  purposes  by  $115941585.70  fo r  the  sa les  tax

aud i t  per iod .

16, As a result  of  the discrepancy between sales reported on the franchise

tax reports and on the sales tax returns, the Audit Divl-sion sought to determine

the manner in which the sales tax returns r4tere prepared. Mrs. LaFrance advised

the auditor that Mr. Beagle phoned ln the f igures for the sales tax returns.

Mr. Beagle, however,  stated that both the sales tax returns and corPorate

franchise tax reports were prepared by Mrs. LaFrance in the manner set forth in

Finding of Fact rr8tr .

L7. The dol lar amount of the corporat ionts purchases of gasol ine as set

f o r t h  i n  t h e  c o r p o r a t i o n r s  b o o k s  w e r e  $ 4 9 9 , 7 8 7 . 0 0 ,  $ 5 6 7 , 8 5 8 . 0 0 ,  $ 8 8 6 , 8 4 9 , 0 0  a n d

$728,045.00  fo r  the  years  ended March  31 ,  1979,  March  31 ,  1980,  March  31 ,  1981

and March 31, 1982, respect ively.  The corporat ion reported sales for sales tax

purposes  fo r  the  years  ended March  31 ,  L979 and March  31 ,  1980 o f  $181,719.00

a n d  $ 2 1 4 , 8 1 6 . 0 0 ,  r e s p e c t i v e l y .

18. The corporat ion did not report  any bad debt expense on the sales tax

or franchise tax returns f i led during the periods at issue. The corporat ionts

books al-so did not report  any bad debt expense for the periods in issue. At

the hearing, lu1r.  Beagle al leged that the corporat ion had a 10 percent bad debt

expense during the audit  per iod, but presented no evidence to support  his

content ion.
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19. Based on the results of the markup audit ,  the Audit  Divis ion lssued a

Notice of Determination and Demand for Payment of Sales and Use Taxes Due to

the  corpora t ion  asser t ing  sa les  tax  due in  the  amount  o f  $1L7,62 I .17 ,  p lus

pena l ty  o f  $25,096.58  and in te res t  o f  $27,464.53 ,  fo r  a  to ta l  amount  due o f

$164,182.38  fo r  the  per lod  September  l ,  1979 th rough February  28 ,  1982.  The

corporat ion did not f i le a pet l t lon in response to this not ice.

20. On Februarl  l ,  1983, the Audit  Divis ion issued three not ices of

def ic iency to the corporat ion assert ing addit ional-  corporate franchise tax due

for  the  years  ended March  31 ,  1980,  March  31 ,  1981 and March  31 '  1982 in

amounts as fol lows:

FYE Tax Deficiencv- In te res t

$3 ,134 .65

Penalty

$  8 9 8 . 0 0

Total  Due

$13 ,0 I2 .65
$20 ,873 .24
$16 ,812 .93

$  8 ,980 .00
$  12 ,  812  .  90
$11 ,902 .20

3/3 r  /80
3  /31 IBL
3 l3L /82

$3 ,383 .63  $4 ,676 .7 r
$1 ,280 .56 $3 ,630 .  17

21. The not ices of def ic iency were premlsed on the assert ion that the

corpora t ion  had unrepor ted  income in  the  amount  o f  $89r800.00 ,  $128 '129.00  and

$119,022.00 during the years at issue. The addit ional income was based upon

the results of the markup audit .  Specif ical ly,  the audited sales per the

markup audit were held to be lncome to the corporation for franchise tax

purposes. In addit ion, the income attr ibuted to the corporat ion included

unremit ted sales tax on the corporat lonts unreported taxable sales during the

fLscal years at issue. The penalt ies asserted in the not lces of def ic iency

were based upon the Audit  Divls ionfs content ion that the corporat ionrs fai lure

to report the additional income revealed by the audit was due to negligence or

intent ional disregard of Art lc les 9-A and 27 of the Tax Law and the rules and

regulat ions promulgated thereunder.
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22. After the conclusion of the markup audl- t ,  the Audit  Divis ion conducted

a net worth audit  of  pet i t ioners Robert  and Dorothy Beaglets personal f lnances

for  the  years  L979,1980 and 1981.  Dur ing  thLs  aud i t ,  Mrs .  Beag le  was requested

to furnish a l - ist ing of assets and l iabi l - i t ies acquired during the years 1979

through 1981. In response to this request,  Mrs. Beagle furnished the fo1l-owing

l i s t  o f  a s s e t s :

1) A savings account with }4arlne Midland Bank which had a balance of

$ 3 , 2 6 6 . 0 0 ,  $ 1 , 6 3 6 . 9 0 ,  $ 1 , 6 3 6 . 9 0  a n d  $ 3 , 3 5 8 . 0 2  o n  D e c e m b e r  3 1 ,  I 9 7 8 ,

December  31 ,  1979,  Decenber  31 ,  1980 and December  31 ,  1981 '  respec t lve ly ;

2) A cert i f icate of deposit  with Marine Midland Bank which was

acqu i red  in  1980 and was wor th  $42,741.66  and $47,870.66  on  December  31 ,

1980 and December  31 ,  1981,  respec t lve ly ;

3) A certificate of deposit with Marine Midl-and Bank whlch was

acqu i red  in  1981 and was wor th  $161475.00  on  December  31 ,  1981;

4) A cert l f icate of deposit  wlth Marlne Midland Bank which was

acqu i red  in  1981 and was wor th  $17 '057.88  on  December  31 ,  1981;

5) A certificate of deposit r^rith Marine Midland Bank which was

acqu i red  in  1981 and was wor th  $11000.00  on  December  31 ,  1981.

During this audit  per iod, Mrs. Beagle stated that she and her husband had at

urost $500.00 cash on hand during the years in quest ion. At the hearlng,

however, she stated that she and her husband had at one tine during the audit

per iod  $4 ,000.00  to  $5 ,000.00  cash on  hand a t  home.

23. As part  of  the net worth audltr  the Audit  Divl-s ion examined the real

property records maintained by the Monroe Count.y Clerk. This review dl-sclosed

that Mr. and Mrs. Beagle purchased, without the need of f inanclng, a house for

$32,885.00  in  August ,  1981.  The house was t rans fer red  to  the i r  daughter  as  a
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gi f t .  The Beagles also purchased with cash a new automobi le in 1980 costLng

$8r803.00. The net worth audit  revealed that the Beagles had unexplained

increases  in  the i r  ne t  r^ ro r th  in  amounts  o f  $11,839.00 ,  $42 '986.00  and $97 '229.00

for  the  years  7979,  1980 and 1981,  respec t ive ly .

24 .  0n  February  2 ,1983,  the  Aud i t  D iv is ion  issued th ree  no t ices  o f

def ic iency to Robert  E. and Dorothy V. Beagle assert ing def ic iencies of personal

income tax for the years 1979 through 1981 in amounts as fol lows:

Period Additional Tax Due lenalty Interest Balance Due

Dorothy

Robert

Robert

Taxpayer

V.  Beag le

E .

E .

1 9 7 9 ,  1 9 8 0

& Doro thy  V.  Beag le  1979,  1980

& Doro thy  V.  Beag le  1981

$ 3s .00

$25,566.29

$23 , r47 .22

$  2 .64  $  9 .43  $  47  . 07

$  1  ,  758  . 5  1  $6 ,  625 .  3  1  $33 ,  950 .  1  1

$8 ,911 .68  $5 ,597 .24  $37 ,656 .L4

25, The addit ional tax asserted due by the Audlt  Divis ion ln the not ices

of def ic iency was based upon the Audit  Dlvis lonts content ion that Robert  E.

Beagle had received as a construct ive dividend the ent ire amount of the corporat ionrs

unreported lncome. The penalt ies asserted in said not ices were based upon the

Aud i t  D iv is ion ts  asser t ion  tha t  pe t i t ioners t  fa i lu re  to  repor t  rece ip t  o f  the

construct ive dividends was due to negl igence or intent ional disregard of

Article 22 and. the rules and regulations promulgated thereunder.

26. After the issuance of the not ices of def ic iency regarding their

personal income tax l - iabi l i ty,  Mr. and Mrs. Beagle furnished a nehr f- ist ing of

assets acquired during the audit  per iod. This new l ist ing included eight

cert i f icates of deposLt which were not disclosed to the Audit  Divis ion during

the  aud i t ,

27. At the hearing, Mr. Beagle subnit ted a l imited nunber of cash register

tapes and dal ly worksheets. The Audit  Divls ion conducted an analysis of the

tapes subsequent to their submisslon into evidence. There \^tere numerous
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discrepancies between the cash register tapes and dai ly worksheets. The cash

register tapes submitted were complete for three months in 1981- February, June

and August.  The cash register tapes were almost complete for four other

months- Apri l ,  May, July and Septenber 1981. In computing sales for days where

no tapes \ .rere avaiLable, the Audit  Divis ion used sales per the dai ly worksheets.

The cash reg is te r  tapes  fo r  these seven months  repor ted  sa les  o f  $654,338.07 .

Sales as reported by the corporat ion in i ts sales journal for the same months

w e r e  $ 5 7 3 , 6 8 6 . 0 1 .

28. At the hearing, Mr. Beagle stated that he received wages from the

corpora t lon  o f  $250.00  per  week,  o r  $13,000.00  per  annum,  dur ing  the  tax  years

in quest ion. Nevertheless, his 1979 personal income tax return reported wage

income of $9r750.00 and his 1980 personal lncorne tax return reported wage

income o f  $11,107.00 .  The w i thho ld ing  tax  re tu rn  f i led  by  the  corpora t ion  fo r

1980 reported the fol lowing gross rdages and taxes withheld for Mr. Beagle:

Year

1 9 8 0

Gross

$10 ,400 .00

Taxes Withheld

$1 ,801 .64

Take Home Pav
#

$8 ,598 .36

29. The corporat ion reported for tax purposes net losses fron the operat ion

of i ts business for each year from L97l through 1979, except the year ended

March 31, 1974 for which no tax return was f i led.

30. The corporation was delinquent in paying the minimum corporate franchise

tax due for the years 1971 through 1979. The corporat ion recelved a Not ice and

Deurand for Payrnent of Corporat ion Tax Due for each of these tax del lnquencies.

31. The corporat ion made capital  expendltures in excess of $22'000.00

during the audit  per lod.
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32. The corporat ion records made avai lable for audit  or presented at the

hearing do not show any evidence that addit ional-  capital  was contr ibuted to the

business during any t ime period.

33. The Beagles received no substant lal  gi f ts or loans during the period

at  i ssue.

34. Mr. and Mrs. Beagle f l led separate New York State personal income tax

returns for the year 1979 and a joint New York State personal income tax return

for the year 1980. Neither Mr. Beagle nor Mrs. Beagle f i led a New York State

personal income tax return for the year 1981.

35 .  Wi th  respec t  to  the  year  1981,  the  Beag les t  accountan t ,  Mrs .  LaFrance,

did prepare a Federal  income tax return for them for that year.  This return

reported interest income of $8 1624.00. The Beagles submitted on audlt  or at

hearing cert i f icates of deposit  and savings accounts which earned approxlmately

$ 2 , 0 0 0 . 0 0  d u r l n g  1 9 8 1 .

36. Mr. Beagle was cont inuously engaged in the gas stat ion business since

1951. During the audit  per iod, the retai l  gasol ine business was extensively

regulated by the federal government. Mr. Beagle \ras familiar with and able to

conpl-y wlth these regulat ions.

37. Mr. and Mrs. Beagle reported their  income on a cash basls for tax

purposes durLng the years at lssue.

38. At the hearing, the Audit  Divis lon asserted a penalty for f raud

pursuant to Tax Law sect ions 685 and 1085 in l ieu of the negl igence penalty

which had been asserted in each not ice of defLciency. Pet i t loners protested

the assert ion of such penalt ies at hearing clalning that the Audit  Divis lon had

fai led to give proper not ice of i ts intent ion to assert  such penalt ies.
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39. In accordance with sect ion 307(a) of the New York State Administrat ive

Procedure Act,  the Audlt  Divis ionrs proposed f tndings of fact have general ly

been accepted and the substance thereof adopted herein. However,  the fol lowing

major  changes are  no ted :  p roposed f ind ings  o f  fac t  "7" ,  
t t l4 t t ,  "22"  and t t25"

have been rejected in whole or ln part  because they are ei ther redundant or

unnecessary to the determinat ion. Also, proposed f indlng of fact t t9t t  has been

rejected in part  as argumentat lve.

CONCLUSIONS OF LAW

A. That the Audit Divisionfs employment of a purchase markup to determine

addit ional sales tax due from pet i t ioner Beagl-ers Servlce, Inc. was warranted

in view of said pet l t ionerrs fai lure to provide complete and accurate records

to the Audlt  Divis ionrs examiners. Mr. Beaglers subsequent product ion of

certain records at the hearing does not affect the val idi ty of the Audit

Divis ionrs nethodl in fact,  given the lncomplete and inconsistent nature of the

records r^rhich were produced, the product ion of such records supports the Audit

Dlvis ionrs deeision to resort  to the markup method of audlt .  Pet l t loners have

falled to submit anv evidence which would tend to refute the results of the

markup audlt.

B. That the Audit  Divis ionts use of the purchase markup analysis l i las an

appropriate means of reconstruct ing the corporate pet i t ionerts gross receipts

for corporat ion franchise tax purposes and such methodology reasonably ref lects

the addit ional corporat lon franchise tax due from the corporate pet i t loner (see

Hol land v .  Un i ted  S le lee ,  348 U.S.  121;  D i lando v .  Comiss loner ,  34  T .C.M.  1046)

C. That the Audit  Divis ion properly asserted as addit ional income for

franchise tax purposes sales tax proceeds col lected by the corporat ion (see

Esta te  o f  Kur tzhaLz  v .  Commiss ioner ,  34  I .C .M.  334) .
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D. That the Audit  Divl-s lonrs assert ion of f raud penalt ies at hearing for

each of the not ices of def ic iency at i .ssue herein was procedural ly proper

pursuant  to  sec t lons  689(d)  (1 )  and 1089(d)  (1 )  o f  the  Tax  Law,  each o f  wh ich

prov ides ,  tn  per t inent  par t :

t t the tax commission shal l  have power.. . to determine l f  there should
be assessed any addit ion to tax or penalty provided in sect lon six
hundred e lgh ty - f i ve ,  i f  c la im there for  i s  asser ted  a t . . . the  hear ing . . . " .

Pet i t ioners I  cLaim that the Audit  Dl-vis ion fai led to give proper not ice of

their  assert ion of f raud hereLn pursuant to 20 NYCRR 601.6(c) is without meri t .

E. That with respect to the imposit ion of the fraud penalty against the

corporation, in order to prevail the Audit Divisl,on must prove by clear and

convincing evidence every element of fraud, including willfuI, knowledgeable

and intent ional wrongful  acts or omissions const i tut ing false representat ion by

pet i t loner and result ing in del iberate nonpayment or underpayment of taxes due

and owing (Matter of Walter Shutt, State Tax Cornurission, June 4 ' 1982). The

Audit Divlsion need not prove that the entlre amount of the deficiency is due

to fraud, but only that some port ion of the def ic iency for each tax year ln

issue is  due to  f raud (Tax  Law sec t ion  tO85[e ] ) .

F. That the Audit  Divl-s ion has met i ts burden with respect to the imposit lon

of the fraud penalty against the corporat j .on. In reachlng this conclusion, t t

should be noted that no single fact among those establ ished at hearing is Ln

itsel f  conclusi .ve evidence of f raud, yet upon review of the total i ty of  facts

establ ished hereln, hre are of the opinion that pet i t ionerts consistent pattern

of nisrepresentat ions and omissions evince a knowing, wi l l fu l  and del lberate

attempt by pet i t ioners to evade payment of taxes lawful ly due.

Arnong the facts found at heari,ng which collectively establish a

fraudulent intent on the part  of  the corporat ion are i ts fai lure to f i le
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corporate franchise tax returns for the f iscal  years ended March 31, 1981 and

March 31, 1982; the corporat lonrs report ing of net operat ing losses for a

per iod  o f  ten  years  (1971-1980) ;  the  corpora t ionrs  under repor t ing  o f  ne t  incone

for franchise tax purposes by some $90r000.00 based upon the markup audit  for

the f iscal  year ended March 31, 1980; the discrepancy between the corporat lon's

cash register tapes and dai ly worksheets; the fact that pet l t ionerts purchases

for the year ended March 31, 1981 were approximately three t imes as great as

i ts reported gross sales for sales tax purposes for the same period; the

corporat ionrs fai lure to maintain any bank accounts during the period at issue

and the resuJ-t ing t tcash onlyrtbusiness deal ings; Mr. Beaglefs fai lure to

produce records when requested by the Audlt  Divis ion; and the corporat lonrs

fai lure to f i le withholdlng statements for one of i ts employees during the

audit  per iod. Taken together,  these facts establ ish, by clear and convinclng

evidence, a knowlng, wi l l fu l  and del iberate intent by the corporat ion, through

its agent,  Mr. Beagle, to evade payment of taxes lawful1-y due and owing. See

Ehlers  v .  l l l g ! ,  382 F .2d  58  (8 th  C i r .  1967) ;  Mer r i t t  v .  Commiss ioner ,  301 F .2d

484 (5 th  C i r .  1962) ;  Gromack i  v .  Commiss ioner ,  361 F .2d ,727 (7 th  C i r .  1966) .

Pet i t ionerts content ion that Mr. Beaglers rel lance upon the professional

expert ise of his accountant,  Mrs. LaFrance, in the preparat ion of al l  tax

returns durl-ng the audit period negated any possibility of fraudulent intent on

Mr. Beaglets part  is untenable in view of the fol lowing: f l rst ,  the franchise

tax returns r{rere prepared by Mrs. LaFrance based upon informatlon provided by

Mr. Beagle; second, Mr. and Mrs. Beaglets personal income tax returns were

prepared from information provided by Mr. and Mrs. Beagle; third,  Mr. Beagle

r^ras responsible to f l le al l  tax returns under the system as set up between he

and Mrs. LaFrance.
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G. That inasmuch as Mr. Beagle riras the sole shareholder and officer of

the corporat ion during the period at issue and control led the corporat ionts

f inances, the Audit  Divis ion properly attr ibuted the addit ional corporate

income per the markup audit to Mr. Beagle through a constructive dividend. Seg

E s t a t e  o f  L .  F .  S l a t e r ,  2 L  T . C . M .  1 3 5 5 .

H. That Mrs. Beagle was neither a stockholder of the corporat lon nor was

she involved in the running of the corporat ion during the period at issue, and

during the years 1979 and, 1981 she did not f ILe a joint  income tax return with

her husband. Her tax l labi l i ty for the years 1979 and, 1981 is therefore

separate and dist inct f rom that of  her husband for those years. As a result ,

the Audit Division improperly asserted lncome tax liabiLity agaLnst l{rs. Beagle

for the years 1979 and 1981 based upon the construct ive dlvidends attr ibuted to

Mr. Beagle during those years.

I .  That inasmuch as Mrs. Beagle f i led a joint  New York State income tax

return with her husband for the year 1980, her incone tax l iabi l i ty is jo int

and several  with that of  her husband for that year,  and the Audit  Divis ion

properly asserted income tax l iabi l i ty against her based upon Mr. Beaglefs

receipt of  a constructLve dividend during that year.

J.  That the Audit  Divis ionrs use of a purchase markup analysis was an

appropriate means of reconstruct ing the indivldual pet i t ioners I  taxable income

and such methodology reasonably ref lects the addit lonal personal income tax due

from the individual pet i t ioners (see l lo l land v. United States,.ry2g,;  Di lando v.

Commissionqr, gE,; Matter of Williarn T. Ke1ly, gg3g,). The Audit Division

hras not restr icted to the use of or the results of the net worth audit  (gee

Dilando v. Commissioner, lgpIg; Matter of !tril l iaur T. Kelly, .9gg,; Matter of

Carmen and Adel ia Garzia, State Tax Commission, June 29, 1983).
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K. That the Audit Division has met its burden of proving fraudulent

intent on the part  of  Mr. Beagle for intent ional ly fai l ing to report  the amount

of the constructive dividend received by him per the markup audit during the

per iod  a t  i ssue.

Sirni lar to the rat ionale set forth in Conclusion of Law t tF" herein, no

single fact among those adduced at the hearing is conclusive evidence of f raud'

yet col lect ively,  the facts establ lshed at hearing show, by clear and convincing

evidence, that Mr. Beagle did with fraudul-ent intent underreport  his income

during each of the tax years at issue.

The factors set forth in Conclusion of La!,r  t tF" are also relevant

evidence of Mr. Beaglets fraudulent intent,  for,  given his control  of  the

corporat ion, these facts are part  of  the same pattern of behavior evincing

fraudulent intent to evade payment of taxes. In addit ion, the fol lowing are

relevant:  Mr. Beaglers fai lure to f i l -e a personal income tax return for 1981;

his test lmony which was contradicted by documentary evidence; and the reluctant

manner in which he revealed personal assets to the Audit Division. Taken

together,  these facts clear ly and convincingly establ ish fraudul-ent intent on

Mr. Beaglets part  to evade palrment of taxes 1awfu1ly due and owing. See

EhlelE_ v, Vinal,  382 F.2d, 58 (Bth Cir .  1967) I  Gromackl v.  Commlssioner '  361

F . 2 d , 7 2 7  ( 7 t h  C i r .  L 9 6 6 ) ;  M e r r l t t  v .  C o m n i s s i o n e r ,  3 0 1  F . 2 d  4 8 4  ( 5 t h  C i r .

1962) .

L.  That the Audit  Dlvls ion has fal led to sustain i ts burden of proof of

fraud for the year 1980 with respect to Mrs. Beagle, given her lack of involvement

in both the running of the corporat ion and the preparat ion of tax returns.

However,  Mrs. Beagle has fai led to show that the understatement of income for
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the year 1980 was not due to negl igence. She

negl igence penalty for the year 1980 pursuant

denLed .

DATED: Albany, New York

therefore l lable for the

T a x  L a w  $ 6 8 9 ( b ) .

STATE TAX COMMISSION

PRESIDENT

i s

t o

M. That the pet i t ion of Beaglers Service, Inc. is denied and the fraud

penalty pursuant to Tax Law $ 1085(a) is hereby imposed agalnst said pet l t ioner;

that the pet i t ion of Robert  and Dorothy V. Beagle is granted to the extent

lndicated in Conclusions of Law rrHi l  and "I" ,  l imit ing the l iabi1- l ty of Dorothy V.

Beagle to the year 1980; that the fraud penalty as asserted by the Audit

Dlvis ion is hereby irnposed against Robert  Beagle; that the Audlt  Divis ion is

hereby directed to modify the not ices of def ic iency at lssue herein in accordance

wl-th this decision; that except as so modif ied, the not ices of def ic iency at

issue herein are sustained and, except as so granted herein, the pet i t lons of

Beaglets Service, Inc. and Robert  and Dorothy V. Beagle are in al l  respects

llAY 2, 81986




