
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

H a r r y  W .  ( d e c ' d . )  &  J a n e t  S .  B a n k

for Redeterminat l-on of a Def ic lency or Revlsion
of a Determi"nat lon or Refund of NYS Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 6 8 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornnissi .on, that he is over 18 years of age, and that on the
17th day of January 1986, he served the withln not ice of Decision by
cer t i f ied  mai l  upon Har ry  W.  (dec td .1  &  Janet  S .  Bank '  the  pe t i t loner  ln  the
within proceedlng, by enclosing a true copy thereof ln a securely sealed
postpaid r i rrapper.  addressed as f  ol lows:

H a r r y  W .  ( d e c r d . )  &  J a n e t  S .  B a n k
c/o Splndel l ,  5333 Col l ins Avenue
Apt .  H  12-T
Miani Beach, f ' lor ida 33140

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service withln the Stat.e of New York.

AFFIDAVIT OF MAILING

that  the sald addressee is  the Pet i t ioner
forth on sald wrapper ls the last known address

That  deponent  fur ther  says
herein and that  the address set
of  the pet i t ioner .

Sworn to before me th is
lTth day of  January,  1986.

Authorlzed to a

Pursuant to Tax
i.ster oaths

w  s e c t i o n  1 7 4



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

January 17, L9B6

Harry  W.  (dec 'd . )  &  Janet  S .  Bank
c/o Spindel l ,  5333 Col l ins Avenue
Apt .  H  12-T
Mlarni  Beach, Flor lda 33140

Dear Mrs. Bank:

Please take not lce of the Declsion of the State Tax Cornmlsslon enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect lon(s) 690 of.  the Tax Law, a proceeding in court  to revtew an
adverse declsion by the State Tax Commlssion may be inst i tuced only under
Art ic le 78 of the Civl l  Pract ice Law and Rules, and must be commenced In the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date  o f  th is  no t lce .

Inquirles concernlng the computatlon of tax due or refund allowed in accordance
wlth this deci .s lon mav be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Ll t igat lon Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours '

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat, lve



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the ?etit ion

o f

HARRY W. BANK (DECEASED) ANd JANET S. BANK

for  Redeterminat ion of  a Def lc iency or  for
Refund of Personal Income Tax under Article 22
of  the Tax Law for  the Year 1968.

DECISION

Peti t loners, Harry W. Bank (Deceased) and Janet S. Bank, c/o Spindel l ,

Apartrnent l l72-T, 5333 Col l lns Avenue, Miami Beach, Flor lda 33140, f i . led a

pet i t ion for redeterminat ion of a def ic iency or for refund of personal income

tax under Art iele 22 of the Tax Law for the year 1968 (Fi le No. 50844).

On July 30, 1985, pet i t ioners waj"ved their  r ight to a hearing and requested

that a decision be rendered based on the ent ire record contained in the f i le.

After due considerat ion, the State Tax Commission hereby renders the fol lowing

dec i  s ion .

ISSUES

I .  Whether the Tax Compliance Bureau accepted pet i t , ioner 's offer in

compromise by cashing her check offered ln ful l  payment of al l  tax l labi l l t ies

fo r  the  year  L968.

I I .  Whether penalt ies and statutory lnterest asserted against pet i t ioners

should be cancel led.

FINDINGS OF FACT

1.  On November  7 ,1983,  a  S ta tement  o f  Aud i t  Changes was issued to

pet i t ioners  p ropos ing  persona l  income tax  due fo r  the  year  1968 o f  $15 '573.63 '

p lus  pena l t ies  o f  $31893.41  pursuant  to  sec t ion  685(a)  o f  the  Tax  Law and

$436.06 pursuant to sect ion 685(c) of the Tax Law and statutory interest.  The
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statement explained that a search of the Audit  Divis ionfs f i les fai led to

recover a New York State tax return for 1968, and pet i t ioners were unable to

substant l .ate that a return was f i led; consequent ly,  tax l iabi l l ty was est lmated

on the basis of federal  documents provided by pet i t ioner,  Janet S. Bankl.

Those documents reveal-  that,  as a result  of  an audit ,  the Internal Revenue

Serv ice  de termined the  pe t l t ioners r  1968 federa l  taxab le  income to  be  $121 '704.48 .

Accordingly,  on January 5, 1984, the Audit  Divls ion issued a Not ice of Def ic iency

aga ins t  pe t i t ioners  asser t ing  tax  due o f  $15,573.63 ,  pena l t ies  o f  $4 ,329.47  and

i n t e r e s t  o f  $ 1 6 , 5 2 9 . 3 4  f o r  a  t o t a l  d u e  o f  $ 3 6 , 4 3 2 . 4 4 .

2. On Januarl  13, 1984, the Tax Compliance Bureau received pet i t ionerrs

cer t i f ied  check  in  the  amount  o f  $15 1573.63  and a  le t te r  s ta t ing ,  in  per t inent

part ,  rr l  respectful ly request that you accept this check for this horrendous

sum of money in ful l  sett lement of this assessment."  Also enclosed was a

part ial ly completed forn DTF-107, Offer ln Compromise. Pet l t ioner had checked

a box on the foru which lnstructed the Tax Coupliance Bureau to return the

amount offered l"n compromise i f  the compromlse was rejected. The pet i t ioner

submitted no proof of her financial status. The Tax Compltance Bureau imediately

negot ia ted  pe t i t loner 's  check  and c red i ted  $L5,573.63  to  the  to ta l  l tab i l i t y

asser t ,ed .

3. The part ial ly completed forn DTF-107 was returned to the pet i t loner on

or about January 18, 1984 with a let ter explaining that her offer in compromise

would not be considered unt i l  a l l  sect ions of the form were completed. Pet i t loner

Harry lJ.  Bank dled before the Not ice of Def ic iency was issued. Although
the tax l i .abi l i ty hras asserted against both husband and wife,  this
pet l t ion was brought by Janet S. Bank as the surviving spouse.
Hereinaft ,er,  al l  references to pet i t i .oner refer solely to her.
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never provided the information requested since she maintained that negot iat ion

of her check const i tuted an acceptance of her offer in compromise and made

compl-et ion of the form unnecessary.

4. Before the death of her husbandr pet l t loner was not lnvolved 1n the

preparation of their joint income tax returns and had Uttle knowledge of the

farni lyrs f lnances. At her husbandts requestr she signed blank tax returns and

trusted him to accurately prepare and f i le them. Pet i t ioner nursed her husband

through a long and debi l l tat ing i l lness, dur ing whi.ch t lne f inancial  records

were scattered and eventual ly lost.

5.  Pet i t ionerrs federal  adjusted gross income in 1983, the year in whl.ch

she made an o f fe r  in  compromi .se ,  was  $ I4 ,473.00 .

CONCLUSIONS OF LAW

A. That the rules general ly appl- lcable to accords and sat i .sfact, ion do not

apply to a compromise or sett lement of taxes. In order to effectuate a compromlse

of t ,ax l iabt l l tyr  the offer in compromise must conform to the statut,ory require-

ments of the Tax Law (Colebank v. Commlssioner,  36 T.C.M. 200; Matter of  PaEicle_IL

Heath ,  S ta te  Tax  Conmiss ion ,  June 24 ,  1985) .

B. That pet i t lonerrs offer in compronlse fai led to meet the requirements

of sect ion 171(15) of the Tax Law which grants authori ty to the State Tax

Commission to compromise any taxes and the penalties and lnterest l-n connectlon

therewith only if the tax debtor has been discharged in bankruptcy or submitted

proof of insolvency. Neither cr i ter ia apply to the pet i t ioner.  I t  ls unfortunate

that pet i t lonerts check was erroneousl-y negot l-ated; however,  that act l tas not

su f f i c ien t  to  e f fec t  a  compromise  o f  pe t i t ioner fs  tax  l lab l l i t y .
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C. That pet i t ioners have fal led to sustain their  burden of proof,  imposed

by sect ion 689(e) of the Tax Law, to show that they f i led a New York State

Personal Income Tax return for 1968.

D. That peti.tioners have failed to show that reasonable cause exist,ed for

their  fai lure to t imely f i le a return and t inely pay New York State personal

lneome taxes for 1968. Accordlngly,  the penalt ies asserted pursuant to sect lon

685(a) of the Tax Law are sustained.

E. That a penalty is imposed by Tax Law sect ion 685(c) for fai lure to pay

an est imated tax or for underpayment of est imated tax. Sect ion 685(d) of the

Tax Law provides for certain except ions to the inposit ion of this penalty;

however,  pet i t ioners have fai i -ed to show that they qual l f ied for any of the

statutory except lons. Accordingly,  said penalty must be sustained.

F. That there is no provislon in the Tax Law whlch permlts interest,  to be

walved.

G. That the pet i t ion of Harry W. Bank (deceased) and Janet S. Bank is

denied, and the Not ice of Def ic iency i .ssued on January 5, 1984, reduced by

$15,573.63  (see F lnd ing  o f  Fac t ,  "2 " ) ,  l s  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

JAN I ? I!30
PRESIDENT


