
STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat, ter of  the Pet l t lon
o f

Responslble Off icer

for Redeterminat lon
a Determinat ion or
under Art lc le 22 of
&  1 9 7 9 .

and by deposi t ing same enclosed
post  of f lce under the exclus ive
Serv lce wi th ln the State of  New

That  deponent  fur ther  says
hereln and that, the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
28 th  day  o f  Janua ry ,  1986 .

AFFIDAVIT OF MAILING

in a postpaid properly addressed l4trapPer ln a
care and custody of the Uni. ted States Postal
York .

that  the said addressee ls  the pet i t ioner

forth on said wrapper ls the last knovm address

Joslf  Artemis :
of  Over J.  Cont lnents Industr les

:
of a Def lc ieney or Revision of

Refund of Personal Income Tax :
the Tax Law for the Years 1978

St,ate of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he/she served the within
not ice of Decision by cert i f led mai l  upon Joslf  Artenis,  Responstble Off icer of
Over J.  Cont inents Industr les, the pet i t loner in the withln proceedl"nE, by
enclosing a true copy thereof in a securely sealed postpal,d r trapper addressed
as fo l lows:

Joslf  Arteml"s
Responslble Off icer of Over J.  Cont inents Industr ies
99-60 63 Rd.
Rego Park ,  NY IL374

thorized lnister oaths
pursuant to Law sectton 174



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet l t lon
o f

Josi f  Artemls
Responsible Off icer of Over J.  Cont lnents Industr ies

for Redeterminat lon of a Def ic lency or Revision of
a Determinatlon or Refund of Personal Income Tax
under Art ic le 22 of the Tax Law for the Years 1978
&  1 9 7 9 .

AFTIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connle Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she ls over 18 years
of ager- and that on the 28th day of January, 1986, he served the within not lce
of Declsion by cert l " f ied mai l  upon Al len Grossbach, the representat ive of the
pet i t loner in the withln proceedlng, bl  enclosing a true copy thereof in a
securely sealed postpaid nrapper addressed as fol lows:

Al len Grossbach
8 North Lawn Ave.
Elrnsford, NY 10523

and by deposittng
pos t  o f f i ce  under
Servlce vrithin the

That deponent
o f  the  pe t l t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the Unlted States Postal

State of New York.

further says that the said addressee is the rePresentat lve
hereln and that the address set forth on sai .d hrrapper ls the

of the representat ive of the pet i t ioner.

Sworn to before me thls
28th day of January, L986.

t,o' min
L'awpursuant to Tax sec t ion  174



S T A T E  O F  N E I 4 I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 28, I986

Josif  Artenis
Responsible Off icer of Over J.  Cont inents Industr ies
99-60 63  Rd.
Rego Park ,  NY IL374

Dear Mr. Artemis:

Please t ,ake not ice of the Decision of the State Tax Commlssion enclosed
herewith.

You have now exhausted your right of revlew at the adrninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to review an
adverse declsion by the State Tax Comrnission may be inst i tuted only under
Art , i .c le 78 of the Civi l  Pract lce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th ls  no t ice .

Inquirl"es concerning the computation of tax due or refund allowed ln accordance
with thls decision mav be addressed to:

NYS Dept.  Taxat lon and Finance
Law Bureau - Li t igat lon Unit
Bui ldi .ng / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Al len Grossbach
B North Lam Ave.
E lns ford ,  NY 10523
Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JOSIF ARTEMIS

for  Redet ,erminat ion of  a Def ic iency or  for
Refund of  Personal  Income Tax under Ar t ic le
22 of  the Tax Law for  the Years 1978 and 1979

DECISION

Pet i t ioner ,  Jos i f  Ar temis ,  99-60  63rd  Road,  Rego Park ,  New York  11374,

f i led a pet i t ion for redeterminat lon of a def ic iency ot fot  refund of personal

income tax under Art ic le 22 of the Tax Law for the vears 1978 and 1979 (Fi le

N o .  4 0 1 4 9 )  .

A hearing was held before Al len Caplowaith, Hearing Off lcerr at  the

off lces of the State Tax Cornmission, Two World Trade Center,  New York'  New

York ,  on  August  19 ,  l9B5 a t  1 :15  P.M.  Pet i t ioner  appeared by  A l lan  Grossbach.

The Aud i t  D iv is ion  appeared by  John P.  Dugan,  Esq.  (Ange lo  Scope l l i to ,  Esq. ,  o f

counsel)  .

ISSUE

Whether pet j t ioner ,  Josi f  Ar temls,  is  subject  to  a penal ty  Pursuant  to

sec t l on  685 (g )  o f  t he  Tax  Law,  as  a  pe rson  who  w i l l f u I l y  f a i l ed  t o  co l l ec t ,

t rufhfu l ly  account  for  and pay over  the New York State wi thhold ing taxes due

f rom Over  5  Con t i nen ts  I ndus t r i es ,  I nc .  f o r  t he  yea rs  1978  and  L979 .

FINDINGS OF FACT

1 .  Ove r  5  Con t i nen ts  I ndus t , r i es ,  I nc .  ( he re ina f te r  " t he  co rpo ra t l on r r ) ,

L47-32 Jamaica Avenue,  Jamalca,  New York 11435,  fa i led to pay over  the New York

State personal  income taxes wi . thheld f rom the wages of  i ts  employees for  the

fo l l ow ing  pe r i ods :
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Withholdtng Tax Period

November 16, 1978 through Decernber 31, L978
January 1, 1979 through December 31 , L979

TOTAL

Amount

$  798 .9s
11 ,401 .14

$  12 ,  200 .09

2. On Ytay 24, L982, the Audit  Dl.v is ion lssued a Statement of Def ic iency

in conjunct ion wlth a Not ice of Def lc lency against Josi f  Artemis (hereinafter

"pet i t ioner")  wherein a penalty was asserted pursuant to sect ion 085(g) of the

Tax Law for an amount equal to the New York State withholding taxes due from

the corporat ion for the aforestated periods. Such penalty was asserted on the

grounds that pet i t ioner was a person required to co11ect,  t ruthful ly account

for and pay over sald taxes, and that he wl l l fu l ly fai led to do so.

3. Pet i t loner did not personal ly appear for the hearing. I { is grounds for

re l le f  were  s ta ted  in  h ls  pe t l t ion  as  fo l lows:

t t1 .  Jos l f  Ar temi .s  i s  no t  an  o f f l cer  o f  Over  J .  (s ic )  Cont lnents
Industr ies, Inc. and therefore should not be l iable for any unpaid
corporate l iabi l l t ies. I Ie is also not an employee of the above
mentioned corporat ion.

2. Joseph (sic) Artemls became a stockholder of Over J.  (s ic) Cont inents
Industr ies on 12/LL/78 when he purchased 40 shares of stock. On
7 13/79 Josi f  Artemls sold his 40 shares of stock to Anatole Pot lk and
Sergei Ml lnan, the off icers of the corporat ion. The l iabl l l ty for
New York State withholding hras lncurred for the period I I /16/78 to
L2/3 I /79 .  obv ious ly ,  our  c l l "en t  shou ld  no t  be  respons ib le  fo r
corporate l iabl l i t ies incurred during the periods he was not a
stockholder.  A redeterminat ion of the correct l labi l l ty for the
above period is in order.

3. Josi f  Artemis was a stockholder of the corporat l"on for
a short  per iod of t ime. He was misled into purchasing the stock by
the corporate off icers. He performed no managerlal  services nor did
he part lc ipate ln maklng decisions on the part  of  the corporat ion.
Therefore, he is not an off icer of the corporat ion and should not be
l lable for any unpaid taxed (sic) by Over J.  (s lc) Cont inents Industr ies'
I n c .  t t

4. During the hearing held herein the Audit  Divis lon subrni t ted a Sales

Tax Bureau Cert i f icate of Registrat ion which was f l1ed by the corporat ion and
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val idated by the Sales Tax Bureau on February 1, 1979. Said cert i f icate

indicated that pet i t ioner was an "ornrner and/ot pr inclpal of f icer" and that he

he ld  the  t i t le  o f  Secre tary .

5. Pet l t ioner subnit ted a notat lzed aff idavi t ,  sworn to in "Augusr,

1985t ' ,  wherein he deposed and said:

rr l ,  Josi f  Arteml-s,  rras an enployee
Indus t r ies ,  Inc .  fuou*  L2 /L I / tA  to  Apr l l

Over J.  (s lc) Cont inents
1 9 7 9 .

o f
o f

I  purchased forty (40) shares of Over J.  (s ic) Cont inents
Indus t r i .es ,  Inc .  on  12 / lL l78  fo r  F IFTEEN THOUSAND AND NO/100 ($15,000.00)
DOLLARS. When I startedr there was only one other employee, and when
I lef t  in Apri l  of .  1979, there were three (3) employees in addit ion
to myself ,  and Sergel Mi lnan and Anatole Pot ik.  I t  was ny job to
supervlse the ernployees and see that the operat ions ran smoothly.  I
had nothing to do with keeping the books and reeords. I  did not s ign
any Corporate Tax returns, Franchise Tax returns, Sales Tax returns
or Payrol l  Tax returns.

When I  le f t  Over  J .  (s ic )  Cont lnents  Indus t r ies r  Inc . ,  I  severed
aI I  t ies  and respons ib i l i t i es .  On 713179 I  so ld  ny  fo r ty  (40)  shares
of stock back to the owners, Sergei Mi lman and Anatole Pot lk '  for
FIFTEEN THOUSAND AND NO/100 ($15,000.00) D0LLARS, exact ly what I  had
paid for the stock. I  had severed ny relat ions with the company
pr lo r  to  the  sa le  o f  s tock .

I  bel leve that Sergei Mi lnan and Anatole Pot ik are the responsible
o f f i e e r s . t t

6.  Pet i t ioner submitted a copy of hls stock cert i f icate evidenclng the

issuance to him of forty (40) shares of stock in the corporat ion on December 11,

L978. He further submi"t ted a copy of a sales agreement evidenclng the sale

o f  sa id  shares  on  Ju ly  3 ,  1979,

CONCLUSIONS OF LAW

A. That sect ion 685(g) of the Tax Law provides that:

"Any person required to col lect,  t ruthful ly account for,  and pay
over the tax imposed by thls art lc le who wi l1fu1ly fal ls to col lect
such tax or truthfully account for and pay over such tax or wlllfuJ-ly
attempts in any manner to evade or defeat the tax or the Payment
thereof,  shal l ,  in addit ion to other penalt les provlded by law' be
f-iable to a penalty equal to the total amount of the tax evaded, or
not col lected, or not accounted for and pald over."
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B. That sect lon 685(n) of the Tax Law provides that,  for purposes of

subd iv is ion  (g ) ,  the  te rm person:

"I I ]ncludes an individual,  corporat lon or partnership or an
off icer or enployee of any corporat ion ( incl-uding a dlssolved corporat lon),
or a member or employee of any partnership, who as such off icer,
employee, or member is under a duty to perforu the act in respect of
which the vlolat ion occurs."

C. That pet i t ioner has not sustained his burden of proof i rnposed under

sect ion 689(e) of the Tax Law to show that he was not a person requlred to

col lect,  t ruthful ly account for,  and pay over the wlthholding taxes of Over 5

Continents Industr ies, Inc. for the years at issue who wi l l fu l ly fai led to do

so.  I t  i s  no ted  tha t  pe t i t loner rs  a f f idav i t  con t rad lc ts  h is  pe t i t ion  w i th

respect to his status as an enployee and off lcer of the corporat lon and his

dut ies and responsibi l i t ies relat ive to such status. Accordingly,  pet i t ioner

is subject to the penalty J"roposed pursuant to sect lon 685(g) of the Tax Law.

D. That the pet i t ion of Josi f  Artenis ls denied and the Not ice of Def lc iency

dated Nlay 24, 1982 ts hereby sustained.

DATED: Albany, New York STATE TAX COMMISSION

JAN U I 19S6
PRESIDENT

COMMISSI


