
STATE OF

STATE TAX

NEI,[ YORK

COMMISSION

In the t{atter of the PetLtion
o f

Charles R. Andrews, Jr.

for Redetermlnation of a Deficiency or Revl"sion
of a Determlnatton or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for  the  Year  1974.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
helshe ls an employee of the State Tax Commisslon, that he/she is over 18 years
of age, and that on the 26th day of September, 1986, he/she served the withln
not lce of Declslon by cert l f ied mal l  upon Charles R. Andrews, Jr.  the
petltioner Ln the wlthln proceedl"ng, bI enclosing a true copy thereof ln a
securely sealed postpaid nrapper addressed as fol lows:

Charles R. Andrews, JE.
77 Park Terrace E.
New York, NY 10034

and by depositlng same enclosed Ln a postpald properly addregsed wrapper in a
post off lce under the exclusive care and custody of the Unlted Statee Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the petLtloner
herein and that the address set forth on sald wrappef, is the last known address
of the pet l t ioner.

Sworn to before me this
26th day of September, 1986.

pursuant to Tax Law sectlon L74



S T A T E  O F  N E I 4 I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  T 2 2 2 7

Septenber  26 ,  1986

Charles R. Andrews, Jr.
77 Park Terrace E.
New York, NY 10034

Dear Mr. Andrews:

Please take not lce of the DeclsLon of the State Tax Co qr lssl"on enclosed
herewlth.

You have now exhausted your rlght of revlew at the adminlstrative levd!..
Pursuant to sectlon(s) 690 of the Tax Law, a proceedl"ng in court to review an
adverse declslon by the State Tax ConmLssion nay be lnstltuted only under
Artlcle 78 of. the Clvll Practlce Law and Rules, and must be commenced Ln the
Supreme Court of rhe State of New Yorkr Albany County, withln 4 rnonths fron the
date of thls not ice.

Inquiries concernlng the connputation of tax due or refund allowed ln accordance
wtth thls decislon rnay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatton Bureau
Assessment Revlew Unit
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc :  Tax ing  Bureaurs ,Representa t lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CHARLES R. ANDREWS, JR.

for Redetermlnat ion of a Def ic iency or for
Refund of Personal Income Tax under AttLcLe 22
of the Tax Law for the Yeat L974.

DECISION

Petl t l -oner,  Charles R. Andrews, Jr. ,  77 Patk Terrace East,  New York, New

York 10034, f l led a pet l t l -on for redetermlnat lon of a def lc iency or for refund

of personal lncome tax under Art lc le 22 of.  the Tax Law for the year 1974 (Fl le

No. 56423).

A hearlng was held before Arthur Johnson, Hearing Off lcer,  at  the off lces

of the State 1'":c Qemmisslon, Two World Trade Center, New York, New York, on

l {a rch  20 ,  1986 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  subn l t red  by  Apr l l  1 ,  1986.

Pet l t ioner appeared pro se. The Audit  Divls lon appeared by John P. Dugan, Esq.

(Gary  Pa lmer ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audtt Divlsion properly dlsallo\^red petitloner's refund clal"m

for  the  year  L974.

FINDINGS OF FACT

1.  Pet i t loner ,  Char les  R.  Andrews,  J r . ,  t ime ly  f i led  a  jo ln t  New York

State Income Tax Resldent Return for L974 wLth hts forner wlfe,  Clalre E.

Andrews. Sald returo lndlcated that a refund was due in the amount of $173.00.

2. On AprLI 22, 1977, the Audlt  Divls ion issued a Not ice of Addlt lonal"

Tax Due to pet i t loner and Clalre E. Andrews assert lng tax due of $130.68'  plus

tn te res t  o f .  $22.43 ,  to r  a  to ta l  o f  $153.11  based on  an  unrepor ted  Federa l  aud i t



-2 -

change. The Federal  audlt  change conslsted of a reduct lon to clalmed i tenlzed

deduct ions.

3 .  Pet i t ioner rs  re fund o f  $167.84  c la lned on  h ls  1978 income tax  re tu rn '

f i l -ed as a sLngle individual,  was applLed to the assessment for L974. After

this paynent,  the balance due on the 1974 assessment was $22.87.

4, Pet l t ionerts Lncome tax reuurn for 1981, also f i led as a single

lndlvldual,  c lalued a refund of $397.00. The Audit  Dlvis lon appl led $22.87 ot

the refund to the balance due on the L974 assessment. lJith the payment of

$22.87, the L974 LLabl l l ty was pald ln ful l .

5.  Ot NIay 24, 1982, pet l t loner wrote to the Audit  Divis lon quest loning

the propriety of applylng refunds fron hls 1978 and 1981 tax returns f i led as a

slngle l"ndividual to the 1974 jolnt  assessment.  Pet l"Eloner argued that his

former spouse should be l lable for payment of one-half  of  the 1974 assessment,

inasmuch as a joint  return was f i led for L974. Pursuant to a let ter dated

June 22 ,  L982,  pe t l , t ioner  was adv lsed tha t ' r [U ]nder  Sec t ion  651(b) (2 ) (A)  o f  the

New York Tax Law each spouse may be held responsible for the total  tax l labl l l ty

where a joint  return ls f l led.rr  Sald let ter further advlsed pet l t ioner that

hl-s letter dated Vtay 24, L982 would be:

t t . . . regarded as a clalm for refund with respect to the port tons
the applled overpayuents which you feel should noE have been so
appl led. In order that your procedural  r ights may be proEected,
Audit Division w111 send you a formal notlce of dlsallowance of

o f

our
your

c l a i m  s h o r t l y . . . " .

6.  On July 26, 1982, the Audit  Divis lon issued a not ice of dlsaLlowance

to pet i t ioner regarding hls clairn for refund for the year L974. The amount

d lsa l lowed,  1 .e .  $95.36 ,  represented  one-ha l f  o f  the  1974 assessment  pa id  by

pet l t toner  ($167.84  +  $22.87 ,  wh ich  he  argued shou ld  have been pa ld  by  h ls

former spouse.
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7 .  0n July 25, L984, pet l t , ioner t tnoely f i led a pet l-c lon for refund for

1974 ln the amount of $173.00. In sald pet i t lon, Mr. Andrews asserted, for the

f l rst  t lme' that he never recelved the $173.00 refund as requested on his 1974

return. Pet i t loner no longer argues that his former spouse should be held

l lable for payment of one-half  of  the assessment for L974, but lnstead takes

the posit ion that he never received the $173.00 refund clalned on the L974

joint return.

8. The records of the Dlvis lon of the Treasury of the Department of

Taxation and FLnance dlsclose that a refund check for $173.00 was issued on

YIay 2L, L975 and was cashed. A copy of the check was not produced at the

hearing because cancelled checks are destroyed by the Dlvlsl"on of the Treasury

after six years from the date of lssue. The check was made payable to petl-tioner

and hLs former wlfe slnce they f l led a joint  relurn, and was sent to 59 Hunt lngton

Roadr Garden CLty, New York, the address shown on the 1974 return.

9. At the tl.me the refund check was naailed to the aforementloned address,

pet l t ioner no longer l ived wlth his wife.  Pet l t ioner 's former wlfe refused to

respond to his l"nqul"ries about receipt of the 1974 refund check.

CONCLUSIONS OF LAW

A. That the Audit Dlvlslon properly disallo\ded petltJ.oner's refund clalm

for I974 in accordance with the provl"sioos of sect lon 651(b)(2)(A) of the Tax

Law.

B. That the Dlvislon of the Treasury of the Department of Taxation and

Flnance issued a refund check payable to petitioner and his then spouse on

I{ay 2L '  1975. The check was properJ-y mal led to the address shown on their  1974

jolnE i-ncome rax return. The Deparcmentts records establ ish that the check was

cashed. The responsibt l l ty of  the Department with respect to said check ceased
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after lt was endorsed and cashed. Petl"tlonerrs delay to alleging that the

check was not received and cashed fraudulently prohlblted the Department from

produclng a copy of the check. li lhlle petltloner may have or have had a remedy

to pursue with the f inanclal  inst i tut ion that cashed the check, the rel ief  now

sought by pet i t ioner ls not withln the jur isdlct ion of the State Tax Comnisslon.

C. That the petltion of Charles R. Andrews, Jr. is denied and the notice

of refund disal lowance l-ssued July 26, l9B2 ls sustalned.

DATED: Albany, New York STATE TAX COMMISSION

sEP 2 6 1980 PRESIDENT

SSIONER


