
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
O I

James E. & Mina A1len

for Redeterninat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
& UBT under Art ic le(s) 22 & 23 of the Tax Law
for the Years 1977 & L978.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

DavLd Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Comurission, that he/she is over 18 years
of age, and that on the 19th day of June, 1986, he/she served the within not ice
of Decision by cert i f ied mai l  upon James E. & Mina Al- len the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a secureLy sealed
postpaid wrapper addressed as fol lows:

James E. & Mina Allen
RD #2
Sayre ,  PA 18840

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off i -ce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
19 th  day  o f  June,  1986.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

s te r  oa t
sect ion



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James E. & Mina A1len

for Redeterminat ion of a Def lc iency or Revision
of a Determinatlon or Refund of Personal Income
& UBT under Art ic le(s) 22 & 23 of the Tax Law
for the Years L977 & 1978.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Connission, that he/she is over 18 years
of age, and that on the 19th day of June, 1986, he served the within not ice of
Decision by cert i f ied mai l  upon John V. Moore, the representat ive of the
pet i t ioner in the within proceedlng, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

John V. Moore
Denton, Keyser,  LaBrecque & Moore
150 Lake Street
E lmi ra ,  NY 149021503

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet l t ioner herein and that the address set forth on sald wraPPer is the
last knowrr address of the representat ive of the pet i . t ioner.

Sworn to before me this
19 th  day  o f  June ,  1986 .

thor ized to is te r  oa t
pursuant to Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , I  Y O R K  1 2 2 2 7

June 19 ,  1986

James E. & Mlna Allen
RD #2
Sayre,  PA 18840

Dear  Mr .  &  Mrs .  A l len :

Please take not lce of the Decision of the St,ate Tax Co qr isslon enclosed
herewith

You have now exhausted your right of revLew at the adminlstratlve level.
Pursuant to sect lon(s) 690 & 722 of the Tax Law, a proceedlng ln court  to
review an adverse declsion by the State Tax Cornmission nay be instituted only
under Artlcle 78 of the Civll Practlce Law and Rulesr and must be commenced in
the Supreme Court of the State of New York, Albany County, \rithln 4 months from
the date of this not ice.

Inqulrles concerning the computatlon of tax due or refund allowed ln accordance
with this declslon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluation Bureau
Assessment Review UnLt
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representat lve

Petl t l .oner t  s Representat, lve:
John V. Moore
Denton, Keyser,  LaBrecque & Moore
150 Lake Street
E ln i ra r  NY 149021503



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JAMES E. AND MINA ALLEN DECISION

for Redeterminatlon of a Defl"clency or for
Refund of Personal Income Tax and Unlncorporated
Business Tax under Art ic les 22 atd 23 of the Tax
Law for the Years L977 and 1978.

Pet l t ioners, James E. and Mina Al len, RD l l2,  Sayre, Pennsylvania 18840,

f l led a pet i t ion for redeterminat lon of a def ic lency or for refund of personal

lncome tax and unlncorporated buslness tax under Artlcles 22 and 23 of the Tax

Law fo r  the  years  1977 and,1978 (F i le  Nos.  30959 and 31219) .

A hearlng was held before James J. Morr is,  Jr. ,  Hearing Off icer '  at  the

off ices of the State Tax Commission, 65 Court  Street,  Buffalo,  New York'  on

Febtuary  27 ,1986 a t  1 :15  P.M.  Pet l t ioners  appeared by  Denton ,  Keyser '  LaBrecque

& Moore (John V. Moore, Esq.,  of  counsel) .  The Audit  Dlvis ion appeared by

John P.  Dugan,  Esq.  (Deborah J .  Dwyer ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet i t ioners correct ly al located unlncorporated buslness income

inslde and outside New York State.

I I .  Whether the State Tax Commtsslon ls gul l ty of  laches In schedul lng a

hearlng four years and nl.ne months after the orlglnal audit conmenced.

FINDINGS OF FACT

I. 0n June 26, 1980, after an audit ,  the Audit  Divls ion issued against

pet i t loners, James E. and Mina Al len, t \ ro not lces of def lc lency. The f l rst

asser ted  add i t iona l  tax  due o f  $1 ,784.50 ,  p lus  ln te res t  o f  $481.57 ,  fo r  a  to ta l
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o f  $2 ,266.07  fo r  t ]ne  L977 tax  year .  The second asser ted  a  tax  due o f  $1 ,480.03 ,

p l u s  i n t e r e s t  o f  $ 2 7 3 . 5 9 ,  f o r  a  t o t a l  d u e  o f  $ I , 7 5 3 . 6 2 .  T h e  p e r i o d  a s  s t a t e d

on the  no t ice  Is  "07  /87  /67  to  06 /77  /77" .  I lowever ,  the  par t les  agree tha t  th ls

is a typographical  error and the year covered by the second not ice is 1978.

2. Pet i t ioners, who are residents of the Corrmonwealth of Pennsylvanla,

owned and operated a paint supply business known as Geners Auto Paint Supply

(t tcenetstt) .  Genets sold pr irnar i ly to automobi le deal-ers located in New York

and Pennsylvania. Petitioners maintained a daily journal in which they categortzed

sales by the state, county and ci ty where merchandise was del ivered. For the

years L977 and, I978, pet i t ioners f i led unlncorporated business tax returns

al locat ing to New York State only that port ion of their  business income ar is ing

from sales and del iver ies made in New York State. The assessments under

considerat ion are predicated upon the Audit  Divis ionts determinat ion that

pet i t ioners had no regular place of business outside of New York State and,

therefore, could not al locate any port ion of their  income, regardless of the

fact that some deliveries were made in Pennsylvania.

3. Pet i t ioners owned a combinat ion store and warehouse located at 411

Baldwin Avenue, Elmira, New York. Sales invoices showed Elnira, New York as

the only business address for Geners. Sales were arranged at the customerrs

place of business or in the Ehnira store; customers sometimes came lnto the

store to pick up merchandise. Three part- t ime workers were employed to servLce

customers. Mr. Al len nanaged the store and acted as an outside salesnan. The

najor i ty of his t ime was spent outside the off ice making sales and del iver ies

to cust,omers in the Elmira area. He spent every other Tuesday and Thursday

conduct ing business exclusively in Pennsylvania.
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4. Pet i t ioners perforned off ice work ln their  home in Pennsylvania. From

there, Mrs. Al len prepared bi l l lngs, maintained records of sales and purchases'

prepared tax returns and performed other rout lne off ice work. In 1978, Genets

paid Mrs. Al len r4'ages of $11430.00 for work she performed ln Pennsylvanla. The

New York State Department of Labor sent correspondence to Genets ln Pennsylvanla'

and Mr. Al lenrs business card bears a New York and Pennsylvania address.

5. The room referred to by pet i t ioners as an off ice also served as a

chi ldrs bedroom. I t  contained a typewri ter,  adding machines, f i l ing cabinets

and other off ice suppl ies. There was no advert is ing slgn outside or other

indlcat ion that pet i t ioners I  home was also a place of buslness. 0n infrequent

occasions, customers picked up their  paint orders at pet i t ionerst hone.

Approximately ninety percent of al l  b i l l ing and other off ice work was performed

in Pennsylvania.

6. The Audit  Divis ion conceded that the unincorporated business tax

returns under considerat lon would be correct as f l led, i f  l t  is determined that

pet i t ioners had a regular place of business outside New York State.

CONCLUSIONS OF LAW

A. That 20 NYCRR 207 .2(a) provides that:

" In general ,  an unincorporated business is carr led on at any
place either withln or without New York State where the unincorpor-
ated buslness ent i ty has a regular place of business. .  .  .  A regular
place of business is any bona f ide off lce, factory warehouse or other
pJ-ace which is systematical-J-y and regularly used by the unincorporated
business ent i ty in carrying on i ts buslness."

B. That petitloners nalntained an office in their home in Pennsylvania

which was systenat ical ly and regular ly used in carrying on their  business.

Ninety percent of the businessts paper work was done ln Pennsylvania, business

correspondence was received ln PennsylvanLa, customers picked up merchandise

and contacted petitioners in Pennsyl-vania.
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C. That in l ight of  the above, the issue of laches is rendered moot.

However,  i t  is noted that in most instances, the State Tax Connisslon cannot be

prevented from collecting taxes lawfully inposed and remalning unpaid ln the

absence of statutory authori ty (Matter of  McMaharr v.  State Tax Conm., 45 A.D.2d

624,  mot .  fo r  l v .  to  app.  den.  36  N.Y.2d ,  646) .

D. That the petition of Janes E. and Mina Allen is granted and the

not ices of def ic iency issued on June 26, 1980 are cancel led.

DATED: Albany, New York STATE TAX COMMISSION

JUN I 91s80


