
STATE OF NEW YORK

STATE TAX COMMISSION

of the Pet i t lon
o f

Charles F. Vachrls

for Redeterrninatlon of a Deflclency or Rev!.sion
of a Determination or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 7  -  1 9 8 0 .

AFFIDAVIT OF MAILING

State of New York :
ss .  :

County of Albany :

Connie A. Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, that she is over 18 years of age' and that
on the 13th day of December, 1985, she served the withln not lce of Decision by
cert i f ied mai l  upon Charles F. Vachrl-sr the pet i t ioner in the l t l th in proceedlng'
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Charles F. Vachris
43 Dogwood Lane
Manhasset ,  NY 11030

and by deposit lng same enclosed
post off ice under the exclusive
Service withln the State of New

That deponent further says
hereln and that the address set
o f  the  pe t i t loner .

in a postpal,d properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the Pet i t ioner
forth on said lirrapper is the last known address

Sworn to before me this
13 th  day  o f  December ,  1985.

ster  oat
pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Charles F. Vachris

for Redeterminat ion of a Def ic iency or Revlsion
of a DetermlnatLon or Refund of Personal Income
Tax under Article 22 of. the Tax Law for the Years
1 9 7 7  -  1 9 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Coromission, that she is over 18 years of age, and that
on the l3th day of December, 1985, she served the within not lce of Declslon by
cert i f led mai l  upon John J. Howard, the representat lve of the pet l t loner in
the wlthin proceedlng, by enclosing a true copy thereof ln a securely sealed
postpaid r trrapper addressed as fol lows:

John J. Howard
Putne/r Twonbly, Hall & Hlrson
250 Park Avenue
New York, NY 10177

and by depositlng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on sald wrapper ls the
last known address of the representative of the petitioner.

before me this
o f  December ,  1985.

s te r  oa t
Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

D e c e m b e r  1 3 , 1 9 8 5

Char les  F .  Vachr is
43 Dogwood Lane
Manhasset ,  NY i1030

Dear  Mr .  Vach r i s :

Please take not i .ce of  the Decis ion of  the State 16;  f ,emmission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat lve level .
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev le\d an

adverse decision by the State Tax Conmlsslon may be lnstltuted only under
Art ic le  78 of .  the Civ i l  Pract ice Law and Ru1es,  ar td musc be commenced in the
Supreme Court  of  the State of  New York,  Albany Count ,y ,  wl th in 4 months f rom the

da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance

wi th th is  decis i "on mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bul lding /19, State Campus
Albany ,  New York  12227
Phone / l  (518) 457-2070

Very truly yours '

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
John J. Hor^rard
Putney, Twombly, Hal l  & Hirson
250 Park Avenue
New York ,  NY 10177
Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

CHARLES F. VACHRIS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the years 1977, 1978, L979
and 1980.

1 .

New York

\{ithheld

DECISION

Petl t ioner,  Charles F. Vachris,  43 Dogwood Lane, Manhasset,  New York

11030,  f i . led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income tax under Art ic le 22 of the Tax Law for the years L977, 1978,

1979 and 1980 (F i le  No.  41255) .

A hearing was held before Al len Caplowaith, Hearing Off icer,  at  the

off ices of the State Tax Connisslon, Two World Trade Center,  New York, New York'

on  Apr i l  26 ,  1985 a t  9 :00  A.M. ,  w i th  a l l  b r ie fs  to  be  subml t ted  by  May 14 ,  1985.

Pet j . t ioner appeared by John J. Howard, Esq. The Audit  Divis ion appeared by

John P.  Dugan,  Esq.  (Herber t  Kamrass ,  Esq.  o f  counse l ) .

ISSUE

Whether pet i t ioner,  Charles F. Vachris,  is subject to a penalty Pursuant

to  sec t ion  685(g)  o f  the  Tax  Law,  as  a  person who w i l l fu l l y  fa i led  to  co l lec t '

Eruthfully account for and pay over the New York State withholding taxes due

f rom Vacar  Const ruc t ion  Corpora t ion  fo r  the  years  L977,  I978,  L979 and 1980.

FINDINGS OF FACT

Vacar Construct ion Corporat ion,  101 Hi l ls ide Avenue'  Wl l l is ton Park '

I i596,  fa i led to pay over  the New York State personal  income taxes

from the hraBes of  i ts  employees for  the fo l lowlng per iods:
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Withholding Tax Perlod

July 1, 1977 through September 30, 1977

December 16, 1977 through December 3I,  L977

January I ,  1978 through December 31 '  1978

January 1, 1979 through Februaxy 9'  1979

January 1, 1980 through July I  '  1980

Tota l

Amount

$45 ,406 .07

8 ,274  . 36

77  , 576 .03

2 ,853  .  1  I

6 ,672 .00

$  140 ,  78  1  . 57

2.  On Januar!  25,  1982,  the Audi t  Div is ion issued a Statement  of  Def ic iency '

in  conjunct lon wi th a Not ice of  Def ic lency agalnst  Char les F.  Vachr is  (here inaf ter

"pet i t ionerr ' )  whereln a penal ty  was asser ted pursuant  to sect ion 085(g)  of  the

Tax Law for an amount equal to the New York State wlthholding taxes due fron

Vacar Construct lon Corporat ion for  the aforestated per iods.  Said penal ty  was

asser ted on the grounds that  pet i t ioner  r f ,as a person requi red to col lect ,

t ruthfu l ly  account  for  and pay over  the wi thhold ing taxes at  issue,  and that

he wi l l fu l ly  fa i led to do so.

3.  Dur ing the years at  issue pet i t ioner  was the Presldent  of  Vacar

Construct ion Corporat ion ("Vacar") .  He was a lso a d i rector  of  Vacar and held

approxlmateLy 451^ of the outstandlng stock.

4.  Dur ing the years at  lssue pet l t ioner  l tas an author ized s ignatory on

al l  o f  Vacar 's  bank accounts,  inc lus ive of  the payro l l  account .
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5. Vacar r^ras engaged ln the business of general  heavy construct i .on and

contract ing. During 1978 Vacar started to encounter severe cash f low di f f icul t ies.

The books and records of Vacar during this period were in a state of "complete

chaos and disarray" as the result  of  changes in off ice personnel and layoffs

necess i ta ted  by  Vacar ts  un favorab le  cash f low pos i t ion .

6. Pet i t ioner contended that on February 9, 1979, Vacar sought the

pro tec t ion  o f  the  Bankruptcy  Cour t  by  f i l i ng  a  pe t l t ion  in  the  U.S.  D is t r i c t

Court  for the Eastern Distr ict  of  New York in Brooklyn, New York for rel lef

under Chapt,er XI of  the Bankruptcy Act.  I le claimed that the Chapter XI proceedlng

hras converted to a straight bankruptcy on July 1, 1980.

7. Pet i t ioner argued that the def ic iency asserted was overstated. He

al leged that the amount asserted for the period January 1, 1980 through July I  '

1980, which was an est imate made by the Audlt  Dlvis ion, was erroneous since

Vacar was not engaged in business during said period. No books, records or tax

returns were produced at the hearing. A11 such records, pet i t ioner clained'

were being held by the trustee in bankruptcy.

B. Pet l t ioner al leged that dur ing the years at issue his dut les and

responsibi l i t ies consisted of seeking nerir  business, bidding for and supplying

est lmates for possible jobs, supervision of work on job si tes and attempting to

col lect receivables. He argued that any fai lure to col lect and Pay the New York

State withholding tax obl igat ions of Vacar was not wi l l fu l  on his part  s ince

he wasn't  aware that the taxes were not being pald.

9. Pet i t ioner claimed that the Secretary/Treasurer of Vacar hras responsible

for keeping the books and records. He acknowledged that f rom t ime to t ime the

Secretary/Treasurer advlsed him as to Vacarfs f inancial  s i tuat lon; however,  he

claimed that he was not involved with handling the books on a day to day basls.
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10. A let ter wri t ten by pet l t loner dated March 16, 1982 states as fol l -ows:

"I ,  Charl-es F. Vachrls,  rdas Presldent of Vacar Construct ion
Corporat ion from 1974 unt i l  l t  was declared bankrupt on
July 1, L98l.  At no tLme during that per lod, or at  any
prior t ime, did Robert  L.  Meschi ( the Secretary/Treasurer)
have authorization to sign any corporatlon checks or to
make any disbursements.t '

11. Pet i t ioner al leged that the proper forum for col lect ion of the wlthholdlng

tax at issue ls the bankruptcy proceeding.

L2. Pet l t ioner al leged that the def ic iency was unt inely lssued since the

tax returns for the subject withholding tax perlods were f l led more than three

years preceding the issuance of the Not ice of Def lc lency; however,  such

returns were not offered in evidence.

13. Pet i t loner contended that he reslgned from Vacar on July 31, 1979;

however,  no documentat ion was offered to support  such content lon.

CONCLUSIONS OF LAW

A. That sect ion 685(g) of the Tax Law provides that:

"Any person required to col lect,  t ruthful ly account for,
and pay over the tax imposed by this art lc le who wi l1ful ly
fails to collect such tax or truthfully account for and pay
over such tax or willfully attempts in any manner to evade
or defeat the tax or the pa5rment thereof,  shal l ,  ln addit ion
to other penalt ies provlded by law, be l iabl-e to a penalty
equal to the total  amount of the tax evaded, or not col lected,
or not accounted for and pald over".

B. That sect ion 685(n) of the Tax Law provides that,  for purposes of

subdivis ion (g) r  the term person:

"I i ]ncludes an indlvLdual,  corporatLon or partnership or
an offlcer or employee of any corporation (lncludlng a
dissol-ved corporat lon),  or a member or employee of any
partnership, who as such off icer,  empl-oyee, or nember is
under a duty to perform the act Ln respect of which the
vlolat lon occurstt .
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C. That pet i t ioner has fai led to sustain hls burden of proof,  imposed

pursuant to section 689(e) of the Tax Law, to show that he was not a person

responslble for the col lect ion and payment of the New York State withholding

taxes of Vacar for the perlods at lssue herein.

D. That pet i t ioner has fai led to sustaln his burden of proof,  inposed

pursuant to sect lon 689(e) of the Tax Law, to show that the def lc iency asserted

herein was ei ther overstated or unt imely.

E. That turning to the quest lon of whether pet i t loner 's fal lure to

col lect,  account for and pay over the taxes was wi l l fu l ,  the test for deterninLng

wil l fu lness is f twhether the act,  default ,  or conduct is conscLously and voluntar l ly

done wlth knowledge that as a result, the trust funds belonging to the Government

w111 not be pald over but w111 be used for other purposes Iei tat lons omlt ted]."

Mat te r  o f  Lev in  v .  Ga l lnan,  42  N.Y.2d  32 ,  34  (1977) .  A  f ind ing  o f  w l l l fu lness

does not require an intent to deprlve the Government of i ts funds. t ' [K]nowledge

that withholding taxes have not been renit ted and a fai lure to invest igate or

correct thls nissranagement of corporate funds is enough to constitute wilIful

conduct Ic i tat lons orni t ted].rr  Matter of  Maclean v. State Tax Commlssion, 69

A . D . 2 d  9 5 I , 9 5 2 ,  a f f ' d  ( o n  o p l n i o n  b e l o w )  ( 8 0 ) ,  4 9  N . Y . 2 d  9 2 0 .  T h e  e v l d e n c e

presented through pet i t ionerfs test imony is lnsuff lc lent to show that hls

fal lure to col lect,  account for and pay over the taxes due was other than

wl11ful .

F. That pet i t ioner Charles F. Vachrls was a person who was under a duty

to collect, truthfully aecount for and pay over the New York State withholdlng

taxes of Vacar for the periods at lssue hereln. Since he wi l l - ful ly fal led to

do so, he is properly subject to the penalty inposed pursuant to sect ion 685(g)

of the Tax Law.
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G. That the Audit  Divis ion is not required to attempt to col lect unpaid

withholding taxes fron a corporat ion or fron i ts trustee in bankruptclr  before

iurposlng on and col lect lng fron responsible off icers the penalty inposed by

sect ion 085(g)  of  the Tax Law. Al lan I .  Jacobson,  State Tax Cornniss ion,

l u l ay  2 l ,  L982 .

H.  That  the pet i t ion

Def ic iency issued January

DATED: Albany, New York

DEc 13 1985

of  Char les F.  Vachr is  is  denled and the Not lce of

25 ,  1982  i s  sus ta ined .

STATE TAX COMMISSION


