
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Carol ine M.

the Pet i t lon

Woodruff

says that  the said addressee is  the pet i t ioner

set forth on said lrrapper is the last knonm address

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or RevLsion
of a Determination or Refund of NYS & NYC Income
Tax under Art ic le 22 & 30 of the Tax Law for the
Year  1980.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmisslon, that he is over 18 years of age, and that on the
15th day of February, 1985, he served the within not ice of Decislon by
cert l f ied mai l  upon Carol ine M. Woodruff ,  the pet i t ioner in the wLthin
proceeding, by enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Carol ine M. Woodruff
HH 31 Ocean Reef Club
Key Largo, FL 33037

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the excluslve care and custody of the Unl- ted States Postal
Service withln the State of New York.

That deponent further
herein and that  the address
o f  t he  pe t i t i one r .

Sworn to before rne this
15 th  day  o f  Feb rua ry ,  1985 .

n is te r  oa t
pursuant to Tax Law sec t i on  174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter

Carol ine

the Pet i t ion

. Woodruff

o f
o f

M
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revlsion
of a Determination or Refund of NYS & NYC Income
Tax under Art ic le 22 & 30 of the Tax Law for
the  Year  1980.

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an enployee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
15th day of February, 1985, he served the \^r i thin not lce of Decision by
cert i f ied mai l  upon Dennis H. Stamn, the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof l -n a securely sealed
postpaid hrrapper addressed as fol lows:

Dennis H. Stanm
Brout & Company
1430 Broadway
New York, NY 10018

and by deposi t ing same encl -osed in a postpaid proper ly  addressed htrapper in  a

post  of f ice under the exclus ive care and custody of  the Unl ted States Posta l

Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the representative

of  the pet l t ioner  here in and that  the address set  for th on sald wraPPer is  the

last  knor , rn address of  the representat ive of  the Pet i t ioner .

Sworn to before me this
15 th  day  o f  February ,  1985.

Author lzed to a
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  1 2 2 2 7

February  15 ,  1985

Caroline M. Inloodruff
HH 3l Ocean Reef Club
Key Largo, FL 33037

Dear  Ms.  Woodru f f :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revlew at the adninlstrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceeding ln court  to
review an adverse decision by the State Tax Comnissi-on nay be inst l tuted only
under Article 78 of the Civil Practice Law and Rules, and must be cornnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inqulries concerning the computatlon of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Li t igat ion Unit
Bui lding i l9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner rs  Representa t ive
Dennis H. Stamm
Brout & Conpany
1430 Broadway
New York, NY 10018
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CAROLINE M. }JOODRUFF

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal- Income Tax
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Title T of the Admlnistrati.ve Code of the Clty
of New York for the Year f980.

DECISION

Peti t i -oner,  Carol ine M. Woodruff ,  HH 31, Ocean Reef Club, Key Largo'

Flor ida 33037, f i led a pet i t ion for redeterminat lon of a def ic iency or for

refund of New York State personal income tax under Article 22 of the Tax Law

and New York City personal income tax under Chapter 46, Title T of the AdninL-

strat ive Code of the City of New York for the year 1980 (Fi le No. 39345).

A formal hearing was held before James Hoefer, Ilearing Officer' at the

offices of the State Tax Cornrnission, TVo World Trade Center, New York' New

York ,  on  October  15 ,  1984 a t  1 :15  P.M.  Pet l t loner  appeared by  Brout  &  Conpany

(Dennls H. Stammr C.P.A.) The Audit  Divis ion appeared by John P. Dugan' Esq.

(Thonas Sacca,  Esq. r  o f  counse l ) .

ISSUE

tJhether,  for the year 1980, pet i t ioner Carol ine M. hloodruff  was donlcl led

in New York State and New York City and either maintained a permanent place of

abode i.n New York, maintained no permanent place of abode elsewhere, or spent

in the aggregate more than 30 days in New York, and was thus a resident indivldual-

under  Tax  Law sec t ion  605(a) (1 )  and sec t ion  T46- f05 .0(a) (1 )  o f  the  Adn ln is t ra t i ve

Code of the Clty of New York.
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FINDINGS OF FACT

1. On Apri l  14, 1981, pet l t ioner herein, Carol lne M. Woodruff ,  t inely

filed a New York State Income Tax Nonresident Return and a New York City

Nonresident Earnings Tax Return for 1980. On her State return, Pet l t loner

reported total  Federal  ineome of $79,864.00 and total  New York State income of

$19,036.00 .  Pet l t ioner fs  1980 New York  C l ty  re tu rn  repor ted  gross  wages f rom

City sources of $181851.00. The address shown on both the State and Clty

returns was PC-42-B Ocean Reef, Key Largo, Florl-da.

2. On May 5, L982, the Audit  Dlvis ion issued a Not lce of Def ic iency to

pet i t ioner for I980, assert ing that additLonal New York State and Clty lncome

taxes  were  due ln  the  sum o f  $6 ,S30.20 ,  p lus  ln te res t  o f  $824.36 ,  fo r  a  to ta l

ai- legedly due of $7,354.56. The aforementloned Notice of Def ic iency l tas

premised on a Statement of Audit Changes dated February 2, 1982, wherein the

Audlt Division offered the fol-lowing explanatlon:

"A person can have only one donicile. A doniclle once establlshed
cont lnues unt i l  the person in quest ion moves to a new locat ion with
the bona flde lntention of naking her flxed and permanent home there.

Information submitted does not indicate that you lntended to abandon
your New York domicile and estabU.sh a permanent donlcile elsewhere.

Therefore you are considered a New York resldent the entlre year and
al l  income is taxable to New York.r t

3.  I t  ls pet l t lonerfs posit ion that in rnid-December, L979, she changed

her domici le from 300 East 56th Street,  New York, New York, to PC-42-B Ocean

Reef,  Key Largo, Flor ida. Pet i t ioner registered to vote in Flor ida on Apri l  22,

1980 and she had also obtained a Flor ida dr lverrs l - i -cense sonet ime pr ior to the

year at lssue.
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4. Pet i t ioner did not appear at the hearing to offer her test lmony.

However,  in response to specif ic inqulr les from the Audlt  Divls lon, pet l t ioner

s ta ted ,  in  a  le t te r  da ted  Ju ly  30 ,  1981,  tha t :

t'I did not relinquish tny apartnent in New York as I use lt from
tine to t ime when I  am in New York.. .  I  st i l l  rent at  300 East 56th
Street -  my family and I  use i t  occasional ly. t '

5 .  Pursuant  to  a  le t te r  da ted  Apr i l  15 ,  L982,  pe t i t i -oner rs  representa t ive

advised the Audit Divlsion that:

t tMs. woodruffrs former residence was sublet in December, L979.
The taxpayer st i l l  holds the lease and is current ly try ing to sublet
the apartment which is now vacant. f l

6. Submitted in evidence at the hearlng held herein was an unsltorn letter

dated Septenber 241 1984, from Charl-es E. I . loodruff  ,  pet i t ionerrs father '  which

indicated that:

"Thi-s is to conf lrm and cert l fy that in December 1979' my wife
and I  took over the 300 East 56th Street apartment,  which up to that
t ine was ny daughterrs residence. Since that date, we have paid al l
expenses. t t

Mr. Charles E. Woodruff  did not appear at the hearing to test i fy on

pet i- t ionerrs behalf  .

7.  To support  the assert ion that pet i t ionerrs parents rrere in fact rnaking

the rental paynents on the New York City apartment, petitioner submitted ln

evidence three cancelled checks drawn on the jolnt checking account of Carollne

Woodruff  (pet i t ionerrs mother) and Charles E. hroodruff  (pet i t ionerrs father).

A11 three checks were made payable to Glenwood Management CorporatLon, the

landlord for the New York City apartment, and said checks were signed by

Carol lne lJoodruff ,  pet i t ionerfs mother.  The earl iest of  the three checks

submitted in evidence was dated Apri l  9,  1981 and the address shown on said

check was the same address as shown on pet i t ionerts 1980 New York State and

City tax returns (PC-42-B Ocean Reef Club, Key Largo, Flor ida).  The two
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remaining checks were dated January 4, 1983 and l,larch 26, 1983 and the address

shown on both of said checks was HH28 Ocean Reef Cl-ub, Key Largo, Florida.

Pet i t ionerts representat ive asserted that Carol ine Woodruff ,  pet i t ionerrs

mother,  s igned the aforementioned checks for the New York Clty apartment aa:

r ' . . .8 planned confusion by the parents for purposes of the landlord.
So that the Carollne Woodruff signing the checks is the mother, but
the address on the top is the daughter 's so that the landlord would
assume that the checks were coming from Florlda, where the daughter
lived and was signed by the daughter, which j-n fact' Iras not the
c a s e .  t t

No rental checks were submitted for the New York City apartment for

the  year  a t  i ssue (1980) .

8. Also submitted in evidence \ i rere two checks wri t ten by pet i t ioner

herein, Caroline M. I,foodruff, drawn on a checklng account maintained at Manufac-

turers Hanover Trust Companyr 4 New York Plaza, New York, New York. Check /1201

was dated June 2, 198i and was made payable to a clini-cal- lab located in

Florida. Check /i394 was dated January 7, 1980 and was made payable to Ocean

Reef Propert les. In the lower lef t  hand port ion of check i i1394, pet i t loner made

the follohring notation, "Deposlt for HH-3lr'. The back of check 11394 contained

several stamps from various banks and all of said stemps indicated that check

1i394 was processed in mid-January, 1981.

9. Petitioner alleges that she moved into apartment PC-42-B Ocean Reef,

Key Largo, Flor ida in December, I979, Sometime thereafter pet i t ionerrs address

of record changed to apartment HH-31 Ocean Reef Club, Key Largo' Florida. No

lease agreements were submitted in evidence and, other than check /i1394, -W,,

no evldence h/as subnitLed substantiatlng that petitioner made any rental

paytrents in 1980 for apartnent PC-42-B Ocean Reef or apartment HH-31 Ocean Reef

Club.
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10. Pet l t ioner submitted in evidence a photostat ic copy of a Declarat ion

of Donlci le and Cit izenship f i led with the Clerk of the Clrcui t  Court ,  Monroe

County, Fl-or lda. Said document indlcated that pet i t ioner changed her domicLle

to and became a bona f ide resident of the State of Flor ida as of December 13,

L979. The Declarat ion of Donici le and Cit izenshlp was executed by pet l t loner

on January 3, L984.

11. Also submitted in evidence rdas a copy of a Recelpt for 198I Tax

Exemption Renewal. Said document nas lssued by the property appraiser of

Monroe County, Key West,  Flor lda and indicated that a $5r000.00 I lomestead

Exemption had been granted to Caroline Woodruff.l The etigibillty requirements

for the $51000.00 Honestead Exemption, as shown on the document subnitted ln

evidence, l rere as fol lows:

trOn January 1 of this year you must have owned and occupied the
property described on the renewal card as your permanent legal
residence. "

L2. In 1975, petitioner executed a will ln New York State namlng l"lanufac-

turers llanover Trust Company as her executor. Pursuant to a letter dated

September 8, 1981, Manufacturers Hanover Trust Conpany advised pet i t ioner as

fol lows:

t'We have marked our records to reflect your change of address to
Florida. Unfortunately, our Bank w111 not be able to qualify as
executor or t rustee under your I , I i I l  ln the state of Flor lda.r t

The record does not dlsclose the date that pet l t ioner advised sal.d

bank of her change of address to Flor ida.

I The record herein does not clearly disclose whether the exenption lf,as
granted to pet l t ionerts mother,  Carol ine hloodruff ,  or to pet i t ioner,
Carol ine M. Woodruff .
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13. During the year at lssue, pet i t ioner l ras enployed as a stockbroker by

R. Lewis Securi t les, Inc.,  60 Broad Street,  New York, New York. The address

shown on the wage and tax st,atement issued to petitioner by R. Lewls Securities,

Inc. was 300 East 56th Street,  New York, New York. Pet i t ioner spent a total  of

131 days in New York State and City durlng 1980, of which 73 were worklng days.

hlhi le in New York Cityr pet i t ioner stayed at the 300 East 56th Street aPartment.

CONCLUSIONS OF LAW

A.  That  20  NYCRR I02 .2(d) (2 )  p rov ides  tha t :

r fA domicl le once establ ished cont inues unt i l  the person ln quest ion
moves to a nerd location with the bona fide intention of naking his
fixed and permanent home there. No change of domicile results from a
removal to a nen location if the intentlon ls to remaln there only
fo r  a  l ln i ted  t lme; r r .

B. That the burden of proof is upon pet i t ioner to show that the necessary

intent ion to effect a change ln donici le existed [Tax Law, $689(e);  Tl t le T,

$T46-189.0(e) ;  20  NYCRR 102.2(d) (2 )1 .  I 'The tes t  o f  ln ten t  w i th  respec t  to  a

purported new domlci le has been stated as twhether the place of habitat ion ls

the permanent home of a person, with the range of sent iment,  feel lng and

permanent associat ion with i t  I  (c i tat ion onit ted) .  The evldence to establ ish

the requlred intentlon to effect a change in donicile must be clear and convlnclngtt

(n "a f i "n  
" .  

C . f f r " " ,  50  A.D.2d  457) .

C. That pet i t ioner has fal led to sustain her burden of proof to show that

she changed her doml-cile from New York State and Clty to Florlda in December,

1979. The evidence submitted by petitioner rdas fragmented and unconvincing.

Ini t la l ly,  i t  must be noted that pet i t loner did not appear at the hearing to

offer her test imony. The record hereln contains three separate verslons as to

the disposit ion of pet i t ioner 's New York City apartment.  During the year at

issue, pet i t ioner spent 131 days in New York State and City and, whi. le in New
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York, pet i t ioner resided at the 300 East 56th Street apartment.  Pet i t ioner

also maintained a bank account in New York. No lease agreements hTere subnitted

in evidence for either the New York City apartment or the apartment located Ln

Florida. Petitj-oner did not submit any checks substantlating that rental

payments were made durlng 1980 in Flor ida.2 The Declarat ion of Donici le and

Clt izenship was executed by pet i t ioner some four years after her purported

change of donlcile to Florida and the Ilomestead Exemptlon, even if issued to

pet i t ioner herein, was for the year 1981 and not the year at issue.

On this record, i t  cannot be found that pet i t ioner intended to rel inquish

her domicile ln New York State and City and establish a new doniclle in Florlda.

Since petitioner rdas doniciled in New York State and City for the year 1980 and

spent more than 30 days ln New York State and City durlng said year, she is

taxable as a resident lndividual pursuant to sect ion 605(a) (1) of  the Tax Law

and sect ion T46-105.0(a)(1) of the Adurinistrat ive Code of the Clty of New York.

D. That the pet i t ion of Carol ine M. Woodruff  is denied and the Not ice of

Def ic iency dated May 5, 1982 is sustaLned, together with such addit ional

interest as may be due.

DATED: Albany, New York STATE TAX COMMISSION

Ft8 1 5 1985

Check / i1394, made payable to Ocean Reef Propert ies as a "Deposit  on HH-31r ' ,
although dated January 7, ]999, was not processed until mid-January, 1981.
Since check l l2OI was dated June 2, 1980, l t  ls apparent that check 1t394
could not have been dated January ZTTFgo and thll said check was aEEiEtty
prepared on January 7, 1981.


