
State of  New York :
s s .  :

County of Albany :

David Parchuck, being dul-y sworn, deposes and says that he is an employee

of  the State Tax Conrniss ion,  that  he is  over  18 years of  age'  and that  on the
29 th  day  o f  May ,  1985 ,  he  se rved  the  w i th in  no t i ce  o f  Dec i s i on  by  ce r t l f i ed
mai l -  upon Freder ick & Eur l ly  Toohey,  the pet i t ioners ln  the wi th in proceeding '
by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper
add ressed  as  f o l l ows :

STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Frederick & Enily Toohey

for  Redetermlnat ion of  a Def ic iency or  Revls ion
of a Determination or Refund of Personal Income
Tax under Ar t ic le  22 of  the Tax Law for  the Years
1 9 7 7  &  1 9 7 8 .

Frederick & Ernily Toohey
602 Nor th  S t ree t
Greenwich, CT 06830

and by deposit ing same enclosed
post off ice under the excluslve
Servlce within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29rh day of May, 1985.

AFFIDAVIT OF MAILING

Ln a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that  the said addressee ls  the pet i t ioner
forth on said r{rapper is the last known address

Authorized to Lster oaths
pursuant to Tax Law sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Frederick & Emilv Toohev

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determination or Refund of Personal Income
Tax under Ar t ic le  22 of  the Tax Law for  the Years
1 9 7 7  a n d  1 9 7 8 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commlssion, that he ls over 18 years of age, and that on the
29th day of May 1985, he served the within not ice of Decision by cert i f ied nal l
upon Lee R. Hessberg the representat ive of the pet i t loners in the within
proceedlng, by encloslng a true copy thereof in a securely sealed postpald
r4trapper addressed as f  ol lows:

Lee R.  Hessberg
Hiscock & Barclay
6 0  S t a t e  S r . ,  S u i t e  7 5 5
Albany, NY 12207

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the Stat.e of New York.

That deponent further says that the said addressee is the representat lve
of the pet i t ioner herein and that the address set forth on sald wrapPer ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th ls
29th day of  May,  1985.

Authorized to admlni er  oaths
pursuant  to  Tax  Law'sec t ion  L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y  ,  N E W  Y  O R R  1 2 2 2 7

l[ay 29, 1985

Frederick & Enily Toohey
602 Nor th  S t ree t
Greenwich, CT 06830

Dear  Mr .  &  Mrs .  Toohey :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect lon(s)  690 of .  the Tax Law, a proceeding Ln cour t  to  rev iew an

adverse decis ion by the State Tax Commission may be inst i tu ted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be comnenced in the

Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom

the  da te  o f  t h l s  no t i ce .

Inqulries concerning the computation of tax due or refund allowed in accordance

wi th th is  decis lon mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Ll t igat lon Unit
Bui lding / i9,  State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc :  Pet i t ioner rs  Representa t lve
Lee R. I lessberg
Hiscock & Barclay
6 0  S t a t e  S t . ,  S u i t e  7 5 5
Albany, NY 12207
Taxing Bureaurs Representat ive
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STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

FREDERICK W. AND EMILY G. TOOHEY

for  Redetern inat ion of  a Def ic iency or  for
Refund of Personal Incone Tax under Article 22
of  the Tax Law for  the Years 1977 and.  1978.

DECISION

Peti t ioners, Frederick LI.  and Eni ly G. Toohey, 602 North Street,  Greenwich'

Connect icut,  f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Article 22 of the Tax Law for the years 1977 and'

1978 (Fl le No. 46896).

A fornal hearing was held before Daniel  J.  RanaLl i ,  Hearlng Off icer,  at

the off ices of the State Tax Courmlssion, Bui ldlng / /9,  State Off ice Campus,

A lbany ,  New York ,  on  November  28 ,  1984 a t  10 :30  A.M. ,  w i th  a l l  b r ie fs  to  be

submltted by March 4, 1985. Pet i t l -oners appeared by Lee R. Hessberg, Esq. The

Audit  Divis ion appeared by John P. Dugan, Esq. (Janes Del1a Porta, Esq.,  of

counsel)  .

ISSUES

I .  Whether pet i - t ioners are ent i t led to a refund for the taxable years

L977 and 1978 under the special  refund authori ty of the State Tax Conmisslon

under sect ion 697(d) of the Tax Law.

II .  Whether pet i t ioners f l led their  1978 New York State Income Tax NonresL-

dent Return containing a clairn for refund more than three years after the date

the tax was pald, thus precluding arry refund of tax patd.
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FINDINGS OF FACT

l .  Pet i t ioners, Frederick W. and Emlly G. Toohey, f i led New York State

income tax nonresident returns for taxable years 1977 and 1978. On their 1977

re turnr  pe t i t ioners  c la imed a  re fund o f  $4r533.00 .  On the i r  1978 re tu rn '  they

c l a i n e d  a  r e f u n d  o f  $ 4 , 7 2 0 . 0 0 .

2. Pet i t ioners are residents of Greenwich, Connect lcut.  Early in 1981'

pet i t i -oners became aware that they rdere required to f l1e New York State nonresi-

dent returns for wages earned in New York fron which New York taxes had been

r^r i thheld. Mr. Toohey te1-ephoned his cousin, John X. Healey, who l lved ln

Topsf ield,  Massachusetts,  and inforued hirn that New York returns were due for

the years 1977 through 1980 and requested that Mr. Healey assist  him in the

preparat ion of hls tax returns.

3. On or about January 3 or 4, 1982, Mr. Healey lf,ent to Greenwich,

Connect icut and remained there unt i l  the morning of Apri l  15, 1982 helping

pet i t ioners to prepare both their  State and Federal  returns. Mr. Healey was

not an accountant or professional tax preparer and pet i t ioners did not pay hirn

for his work. During the period he was in Greenwich, Mr. Healey prepared the

nonresident returns for L977 and 1978 at issue herein. As Mr. Healey completed

a return, he would have pet i t ioners sign i t .  He then mal led the returns

indlvidually rather than enclosing more than one return in a single envelope.

He addressed New York State returns to the Albany, New York address shown in

the l-nstruct ion booklet.  Mr. Healey brought the returns in sealed envelopes to

the Cos Cob Post Off ice where he had the envelopes weighed and postage aff ixed,

fol lowing whlch he mai led the returns. Mr. Healey dld not remember the exact

date that he rnailed the returns in issue because he nailed numerous returns

during the period he was in Greenwich. Mr. Healey did, however,  leave GreenwLch
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on the morning of Apri l  15, 1982 and returned to Topsf ield,  Massachusetts.  On

that morning, he nai led the l -ast of  pet i t ionerst tax returns. Mr. Healey dld

not return to Greenwlch unt i l  late 1982 and he did not mai l  any returns for

pet i t ioners during the remainder of the year.

4. The Processing Divis ion stanped the 1977 return with a date received

of Apri l  16, 1982. Since the return was del inquent,  i t  was then sent to the

irregular returns unit  where i t  was stamped with a receLpt date of May 13,

1982. The Processing Divis ion stanped the 1978 return with a receipt date of

May 10, I9B2 and the i rregular returns unit  stamped the return with a May 11,

1982 rece ip t  da te .

5. When mai l  f i rst  arr ives at the Department of Taxat ion and Finance' i t

is received in the nail room. During 1982, the uraiL room personnel had the

responsibi l i ty for opening the mai1, at taching the envelopes to the returns and

forwarding the mail to the proper division or bureau. At the tiure of the

hearing, nei ther the 1977 nor 1978 return had an envelope attached so that l t

was impossible to determine the exact uralling date fron the postmark. The head

clerk of the i rregular returns unit  test i f ied that this occurred very rarely

sl-nce the returns hrere usually stapled to the envelopes ismediately upon

receipt.  The only dates avai lable were the aforementioned dates stanped by the

Processing Divis ion. The head clerk explalned that i t  was impossible to

determine the length of t ine i t  took for a return to travel f rom the mai l  room

to Processing and then receive a date stamp. The t ime varied depending on the

volune of mai l  received and whether i t  htas properly sorted and, addit ional l -y,

the mal l  could be stacked up in Processing await ing a date stamp.

6 .  By  le t te rs  da ted  August  23 ,  1982 and January  11 ,  1983 '  the  Aud i t

Divis ion not i f ied pet i t ioners that the refund clains could not be al lowed
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because the deadl ine for f t l lng for a refund or credit  had explred before

pet i t ioners f i led. On March 28, 1983, the Audit  Dlvis ion issued a formal

disal lowance in ful l  of  refund clalms for the taxable vears 1977 and. 1978.

7. Pet i t ioners maintain that even i f  the returns nere f i led late, there

are no questions of fact or law involved in whether petltloners are entitled to

a refund and, therefore, the refunds for both years should be granted under the

special  refund authori ty of sect ion 697 (d) of the Tax Law.

CONCLUSIONS OF LAI'

A. That  sect ion 697 (d)  of  the Tax Law provides:

I tspecia l  refund author i ty .  - -  ! {here no quest ions of  fact  or  law

are involved and i t  appears f rom the records of  the tax conniss ion
that  any moneys have been erroneously or  l l legal ly  co l lected f rom any
taxpayer or  other  person,  or  paid by such taxpayer or  other  person

under a mistake of  factsr  pursuaot  to the provis ions of  th is  ar t ic le ,
the tax commission at  any t lme,  wi thout  regard to any perLod of
l imi tat ions,  shal l  have the pohrer ,  upon naking a record of  i ts
reasons therefor  in  wr i t lngr  to cause such moneys so paid and being
erroneously and i l lega1- ly  held to be refunded and to lssue therefor
i t s  ce r t i f i ca te  t o  t he  compt ro l l e r . "

B.  That  the tax in  quest ion was nei ther  erroneously nor  i1 legal1-y

col - lected f ron pet i t ioners,  nor  was i t  pa id under a mistake of  fact .  I t  was

proper ly  wi thheld f rom Mr.  Tooheyrs wages by h is  employer  under procedures

establ ished by the Tax Law. To hold that  the specia l  refund author l ty  appl ies

in such cases would render section 687 of the Tax Law, which places l iuitations

on refund c la ims,  v i r tual ly  meaningless.  Therefore,  no refund c la im ls  due

based upon sect ion 697 (d)  of  the Tax Law.

C.  That  sect ion 687(a)  of  the Tax Law, ln  ef fect  dur ing the years 1n

i .ssue,  prov ided:

t 'Cla im for  credi t  or  refund of  income tax shal l  be f i led by
the taxpayer within three years from the time the return was fl led or

thro years fron the time the tax \ras paid, whichever of such periods

expires the la ter ,  or  i f  no return was f i led,  wi th in two years f ron
the t ine the tax was paid.  I f  the c la im is  f i led wl- th in the three
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year period, the amount of the credit  or refund shal l -  not exceed the
port ion of the tax paid within the three years lmrngdlsgsly preceding
the f i l lng of the claim plus the perlod of any extension of t ime for
f i l ing the return. I f  the claim is not f l led within the three year
period, but is f i led wlthin the two year period, the amount of the
credit  or refund shal l  not exceed the port ion of the tax pald during
the two years iunediately preceding the fil ing of the claLm. Except
as otherwise provided in thls sect ion, i f  no claim is f i led, the
amount of a credl,t or refund shall not exceed the amount which would
be al lowable i f  a clalm had been f i led on the date the credit  or
refund is al lowed.r l

Sec t ion  691(a)  o f  the  Tax  Law prov ides :

"I f  any return, declarat ion of est imated tax, c1-aim, state-
ment,  not ice, pet i t ion, or other document requlred to be f l led, or
any payment requLred to be made, within a prescr ibed period or on or
before a prescribed date under authority of any provislon of this
ar t i c le  i s ,  a f te r  such per iod  or  such da te ,  de l i vered  by  Un i ted
Sta tes  mai l  to  the  tax  commiss ion ,  bureau,  o f f i ce ,  o f f l cer  o r  person
with which or with whom such document is required to be f i led, or to
which or to whom such paynent is required to be made, the date of the
United States postmark stamped on the envelope shal l  be deemed to be
the date of del ivery. This subsect ion shal1 apply onl-y i f  the
postmark date fal- l -s withln the prescr ibed period or on or before the
prescr i-bed date for the f i l ing of such document,  or for making the
paynent, including any extension granted for such fil lng or Pa1rment'
and only if such docunent or payment rtas deposited in the mail'
postage prepald, properly addressed to the tax commisslon, bureau,
of f ice, of f icer or person $rith r^rhlch or with whon the document is
required to be f1led or to which or to whom such payment is requlred
to  be  made. t '

D. That,  with respect to the refund cl-aim for 1977, l t  is adnit ted by

pet l t ioners that the return was f l ted more than three years after the tax was

paid thus precluding any refund for such year.

E. That,  wlth respect to the refund clain for 1978, since the envelope in

which the return hras urai led is not part  of  the record herein, the return ls

treated as i f  the postmark were missing and the burden of provlng the presumed

date of the posturark is on pet i t ioners. (Matter of  J.  J.  Longley, State Tax

Commissi .on, September 28, f983.) Credible test imony concerning the date of

urailing is sufficient fo prove that nailing was tinely and that the postuark
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t i roely.  (_qg" Krel lman v. Commissioner,  39 T.C.M. 95. See also Ruegsegger

C o m m i s s i o n e r r  6 3  T . C .  4 6 3 ;  M e n a r d ,  I n c .  v .  C o m m i s s i o n e r , 4 l  T . C . M .  1 2 7 9 . )

F. That Mr. Healeyts test inony concerning the mai l lng of the returns r i las

very credible. He has no pecunJ.ary interest in the outcome of this case and he

clearly remembered leaving Greenwich, Connecticut and naillng the last return

on Apri l  15, 1982. The only logical  conclusion to be dranm is that both

returns in issue were mai led during the period January 4, 1982 through Apri l  15'

1982 and thus the 1978 return nas t imely f l led for refund clairn purposes.

Although the 1978 return had a receipt date of May 10, L982, i t  ls lmposslble

to tel l  f rom such a stamp the exact date of arr ival  or the date of nai l ing.

The test imony of Mr. Healey rras suff ic ient to overcome the presumption raised

by the date stamp in the absence of an envelope with a postmark.

G. That the pet l t lon of Frederick W. and Emily G. Toohey is granted to

the extent that the Audit  Divis ion is directed to refund the sum of $4,720.00'

together with such interest as may be lawful ly owing; that '  excePt as so

granted, the pet i t ion is in al l  other respects denied and the dlsal lowance of

refund claj-m issued March 28, 1983 is sustained with respect to the refund

c la im fo r  taxab le  year  1977.

DATED: Albany, New York

MAY 2 9 1985
STATE TAX COMMISSION

PRESIDENT


