
STATE OF NEI{ YORK

STATE TAx COMMISSION

In the Matter the Pet l- t ion

Alfred L. Wheeler
Responsible Off icer of

Burning Springs Construct ion, Inc.

for Redeterminat ion of a Def ic iency or Revlsion
of a Determination or Refund of Personal Income
Tax under Artlcle 22 of the Tax Law for the Year
1977 .

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper tn a
care and custody of the Unlted States Postal
York .

that  the said addressee ls  the pet l t ioner
forth on said rdrapper ls the last known address

of
o f

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conrmlsslon, that he ls over 18 years of age, and that on the
21st day of August,  1985, he served the within not ice of Declsion by cert i f ied
mal l  upon Alfred L. Wheeler,  Responsibl-e Off icer of Burnlng Springs
Construct ion, Inc.,  the pet i t ioner in the within proceeding, by enclosing a
true copy thereof ln a securely sealed postpaid wrapper addressed as fol lows:

Alfred L. t r Iheeler
Responslble Off icer of Burning Springs Construct ion, Inc.
P . O .  B o x  1 1 4
Versa i l les ,  NY f4168

and by depositing saue enclosed
post off ice under the exclusive
Service withl"n the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
21s t  day  o f  August ,  1985.

Authorized to a
pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August  21 ,  1985

Alfred L. Wheeler
Responslble Off icer of
P . O .  B o x  1 1 4
Versa i l les ,  NY 14168

Burning Springs Construct ion, Inc.

Dear Mr. Wheeler:

please take not lce of the Declslon of the State Tax Cornmission enclosed
herewlth.

You have now exhausted your right of review at the adminlstratlve level.
Pursuant to section(s) 690 of the Tax Law, a proceeding in court to review an
adverse decislon by the State 1"r1 Qemmisslon may be inst i tuted only under
Article 78 of the Clvil Practtce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date  o f  th i "s  no t lce .

Inqulries concerning the computati.on of tax due or refund allowed in accordance
with this decislon mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unit
Bullding ll9, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ALFRED L. WIIEELER DECISION

for  Redeterminat ion of  a Def lc iency or  for
Refund of Personal Income Tax under AttLcLe 22 :
of the Tax Law for the Year 1977

Pe t i t i one r ,  A l f r ed  L .  Whee le r ,  P .O .  Box  114 ,  Ve rsa i l l es ,  New York  14168 ,

f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of  personal

income tax under Ar t ic le  22 of  the Tax Law for  th 'e year  L977 (Fi le  No.  43801).

A formal  hear ing was held before James J.  Morr ls ,  Jr . ,  Hear lng Of f lcer ,  a t

the of f ices of  the State Tax Couuniss ion,  State Of f ice Bul ld ingr  65 Court

S t ree t ,  Bu f fa lo ,  New York ,  on  March  14 ,  1985  a t  10 :45  A .M.  Pe t l t i one r  appea red

pro se.  The Audl t  Div is ion appeared by John P.  Dugan,  Esq.  (Deborah Dwyer l

E s < l  . r  o f  c o u n s e l ) .

ISSUES

I. Whether pet l t ioner was a person required to col lect,  t ruthful ly

account for and pay over withholding taxes, who villfully falled to do so and

is thus l iable to a penalty under sect ion 685(g) of the Tax Lar 'q.

I I .  t r{hether pet i t ionerts overpayments of personal income tax were or may

be appl ied to reduce or offset personal l iabi l i ty imposed under sect ion 085(g)

of the Tax Law for the vear L977.

FINDINGS OF FACT

1. On December 20, 1982, the Audit  Dlvis ion issued a Not ice of Def lc lenclr

together with a Statement of Def ic ienclr  assert ing a penalty pursuant to

sec t ion  685(g)  o f  the  Tax  Law aga ins t  pe t i t ioner ,  A l f red  L .  Whee ler '  as  a
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person required to col lect,  t ruthful ly account for and pay over wlthholding

taxes of Burnlng Springs Construct ionr Inc. ("Burning Springs") in the amount

o f  $ 1 , 5 1 1 . 8 2  f o r  t h e  p e r i o d  A p r i l  1 ,  1 9 7 7  t o  D e c e m b e r  3 1 ,  L 9 7 7 .

2. Pet i t ioner was the presldent of Burnlng Springs. I le hired and f l red

employees and he signed the checks of the corporat ion.

3. Burning Springs wlthheld New York State income taxes from the wages of

l ts employees for the period Apri l  1,  1977 through December 31, L977. These

taxes were not rerni t ted to New York State, nor were they refunded to the

employees from whom such taxes l^tere withheld.

4. Burning Springs was a corporation created by petitioner in order to

enter lnto a construct ion project with the Department of Housing and Urban

Development.  Burning Springs performed si te development for a federal  housing

project. located on an Indian reservation. The withholding taxes in issue herein

relate to wages paid with respect to enployment on such construct ion project.

5.  In L977, the Attorney General  of  the State of New York issued an

opinion ("L977 OPINION") which concluded that:

t'Income earned from emplo)rment on an Indian reservation by an Indian
who resides on such reservat ion is not subject to New York State
personal income tax.t t

6.  Pet i t loner claimed that the major l ty of the \cages paid by Burning

Springs in the year L977 and subjected by Burning Springs to withhol-ding taxes

for such period were vrages earned by Indians residing on an Indian reservat ion

frorr employment on such reservatlon.

7. Pet i t loner claims that he personal ly was an Indian resldlng on an

Indian reservat ion; that he f i led returns and pald New York Suate personal

income taxes for the several  years pr ior to the year 1977; and that s igni f icant

port ions of such income earned in the several  years pr ior to the calendar year
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1977 and upon which he paid personal income tax was income which Ls considered

not subject to the income tax pursuant to the 1977 OPINION.

8. Pet i t ioner also asserted that in the years subsequent to 1977 he

earned rdages which were subject to the income tax and that he had withholding

taxes withheld fron his r^rages in amounts in excess of hls tax l iabi l i ty ln

respect of such taxable r4rages.

9. Pet i t ioner asserted that he t inely f l led a personal lncome tax return

for the calendar year L977 upon which he claimed a refund for such year ln the

amount of.  $622.6A. Pet i t ioner asserts that he was not i f ied that sald amount

was being applied in payurent of taxes owed by Burnlng Springs; however, he does

not present ly recal l  for which taxes and/or per lods such palrnents were appl ied.

The Audit  Divis ion establ ished that such amount nas not appl led towards the

def ic iency for \ r t i thholding taxes at issue herein.

10. Pet i t ioner requested that i f  i t  be found that he is l iable as an

off icer of Burning Springs for unpaid wlthholding taxes '  that his overpayments

of personal i .ncome taxes be appl- ied towards or used as an offset of  such

l iab i l i t y .

CONCLUSIONS OF LAI,J

A.  That  sect ion 685(g)  of  the Tax Law provides that  any person requi red

to col lect ,  t ruthfu l ly  account  for  and pay over  Personal  lncome tax,  who

wi l l fu l ly  fa i ls  to  col lect  such tax or  t ruthfu l ly  account  for  and pay over  such

tax or  wi l l fu l ly  at tempts in  any manner to evade or  defeat  the tax or  the

payment  thereof ,  shal l ,  in  addi t ion to other  penal t ies prov ided by law,  be

I lable to a penal ty  equal  to  the tota l  amount  of  the tax evaded,  or  not  co l lected,

or  not  accounted for  and paid over .
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B.  That  sect ton 685(n)  of  the Tax Law def ines the word "person",  for  the

pu rpose  o f  sec t i on  685  (g )  ,  and  reads  as  f o l l ows :

"Fo r  pu rposes  o f  subsec t i ons  (g ) . . . t he  t e rm  pe rson  i . nc ludes  an
indiv idual ,  corporat ion or  par tnership or  an of f icer  or  employee of

any corporat ion ( inc luding a d issolved corporat ion)  '  or  a member or

employee of  any par tnership,  who as such of f icer ,  employee or  member
is  under a duty to per form the act  ln  respect  of  whlch the v io lat ion
occu rs .  t t

C.  That  for  the per iod at  lssue,  pet i t ioner  was a person responsib le for

the collection and payment of the withholdlng taxes of Burning Springs Construc-

t ion,  Inc. ,  who wi l l fu l ly  fa i led to fu l f i l l  th is  responslb l l i ty  wi th in the

meaning and intent  of  sect ions 685(9)  and 685(n)  of  the Tax Law.

D.  Sect ion 673 of  the Tax Law, in  per t inent  Par t ,  prov ides:

" . . .any amount  of  tax actual ly  deducted and wi thheld under th is

ar t ic le  in  any calendar year  shal l  be deened to have been pald to the

tax commission on behalf of the person from whom withheld, and such

person shal l  be credi ted wi th having paid that  amount  of  tax for  the

taxable year  beginning in  such calendar year . "

Sect ion 675 of .  the Tax Law, ln  per t inent  par t ,  prov ided dur ing the

appl icable per iods herein:

ttEvery employer required to deduct and withhold tax under thls

ar t ic le  is  hereby made l iab le for  such tax. . .  Any amount  of  tax

actual ly  deducted and wi thheld under th is  ar t ic le  shal l  be held to be

a specia l  fund in t rust  for  the tax conmiss ion."

Sect ion 686 of  the Tax Law, ln  per t inent  par t ,  prov ides:

t ' (b)  Excessive r^ t i thhold ing.  - -  I f  the amount  a l lowable as a

credi t  for  tax wi thheld f rom the taxpayer exceeds h is  tax to which

the credi t  re lates,  the excess shal l  be considered an overPa)rment .

(c) Overpaylnent by employer. -- If there has been an overPa)rment

of  tax requi red to be deducted and wi thheld under sect ion s ix  hundred

seventy-one, refund shall be made to the employer only to the extent

that the amount of the overpayuent was not deducted and withheld by the

employer .

* * *
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( f )  Rule where no tax l lab i l i ty .  - -  I f  there is  no tax l lab i l i ty
for  a per iod l .n  respect  of  whlch an amount  is  paid as lncome tax,
such amount  shal l  be considered an overpayment . "

Burning Spr ings Construct ion,  Inc.  wl thheld taxes f rom the wages of

i t s  emp loyees  fo r  t he  pe r i od  Ap r i l  1 ,  1977  thxough  December  31 ,  L977 .  Whe the r

the employees f rom whose wages such taxes were hr i thheld were subject  to  l lab i l l ty

for  income taxes does not  ef fect  the l iab i l i ty  of  Burning Spr ings to the State

Tax Commission for  such wi thhold lng,  s ince,  to  the extent  any overpayment  ex is ted

wlthin the meanlng and lntent of section 686 of the Tax Law, such amounts rtere

in fact  wi thheld f rom the employeest  wages and such employees were t tcredi ted ' r

such amounts within the meaning and lntent of section 673 of the Tax Law.

E .  Tha t  sec t i on  686 (a )  o f  t he  Tax  Law,  i n  pe r t l nen t  Pa r t ,  p rov ldes :

" (a)  General .  - -  The tax co-miss ion,  wi th in the appl icable
period of l irnitations may credit, an overpayment of income tax and
interest  on such overpayment  against  any l iab i l i ty  in  respect  of  any
tax imposed by the tax law on the person who made the overpaJrmentr . . . "

Sec t i on  687 (a )  o f  t he  Tax  Law,  i n  pe r t i nen t  pa r t r  p rov ides :

t ' (a)  General .  - -  Cla in for  credi t  or  refund of  an overpayment  of

income tax shal l  be f l led by the taxpayer wi th in three years f rom the

time the return was fi led or two years from the time the tax was
paid,  whichever of  such per iods expi res the la ter  or  i f  no return \^ras
f i led,  wi th in two years f rom the t ime the tax was paid. r '

Sect ion 689 of  the Tax Law, concerning pet i t lons to the Tax CommLssion '

i n  re levan t  pa r t ,  s ta tes :

"  (g)  Jur lsd ic t ion over  other  years.  - -  The tax commission shal l
consider  such facts wi th re lat ion to the taxes for  other  years as may
be necessary correct ly  to  determine the tax for  the taxable yeat ,  but  in

so doing shal l  have no jur lsd ic t ion to determine whether  or  not  the tax

for  any other  year  has been overpai -d or  underpaid."

Sect ion 683 of  the Tax Law, in  re levant  par t ,  prov ides:

t ' (a)  General .  - -  Except  as otherwise provided in th is  sect ion,
any tax under th is  ar t ic le  shal l  be assessed wl th in three years af ter

t he  re tu rn  was  f i l ed . "
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I t  appears f rom the record that  pet i t ioner ts  c la imed refund (overpaynent)

for  the year  1977 was appl ied to l iab i l i t les of  pet i t ioner  not  re levant  to  the

Bat ter  here in.  Whether  pet i t ioner  was ent i t led to refunds wi th resPect  to

overpayments for other years either prior to or after 1977 depends upon whether

pet i t ioner  made proper appl icat ion therefor ,  whether  he was ent i t led thereto '

and other faetors not before the Tax Cornnission in this matter nor relevant to

the determinat ion of  pet i t ioner ts  l iab l l i ty  ln  thts  mat ter .  L lkewise,  sect ion

689 of  the Tax Law prohib l ts  determinat ion of  same.

F.  That  the pet i t lon of  Al f red L.  Wheeler  is  denied and the Not ice of

De f i c i ency  da ted  December  20 ,  1982  i s  sus ta lned .

DATED: Albany, New York STATE TAX COMMISSION

AUG 21 1985
PRESIDENT


