
STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the Pet i t ion

Kenneth Wheeler AFFIDAVIT OF MAILING

for Redeterninat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
r973 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of February, 1985, he served the within not ice of Decision by cert i f ied
mai l  upon Kenneth WheelerrR. the pet i t ioner in the within proceedlng, by
enclosing a true copy thereof in a securely sealed postpaid l rrapper addressed
as fol lows:

Kenneth R. Wheeler
121 Avenue D. ,  Apt .  l t3
Melbourne, FL 32901

of
R .

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6th day of February, 1985.

t o a

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee ls the pet i t ioner
forth on said nrapper is the last knonm address

DUrsuant to Tax Law sec t ion  174



S T A T E  O F  N E I 4 '  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 6, 1985

Kenneth R. Wheeler
l 2 l  A v e n u e  D . ,  A p t .  # 3
Melbourne, FL 3290I

Dear  Mr .  Whee ler :

Please take not ice of the Decision of the State Tax Commlssion enclosed
herewith.

You have now exhausted your r ight of  review at the adminlstrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding Ln court  to review an
adverse decision by the State Tax Cornmission may be inst l tuted only under
Art ic le 78 of the Civl l  Pract l -ce Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat lon and Flnance
Law Bureau - Li t igat lon Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Taxing Bureauts Representat ive



STATE OF MT./ YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

KENNETH R. hII{EEIER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax law for the Year 1973.

Pet i t ioner,  Kenneth R. Llheeler,  735 B.

32905, f i led a pet i t ion for redeterminat ion

personal income tax under Article 22 of Lhe

29153).

Morris Avenue,

of a def ic iency

Tax law for the

DECISION

Palm Bay, Flor ida

or for refund of

year  1973 (F i1e  No.

On Apri l  12, 7984, pet i t ioner waived his r ight to a sna1l c laims hearing

and requested that a decision be rendered by the State Tax Commission based

upon the Department of Taxation and Finance file, and additional docrments to

be submitted by May 12, L984. Upon review of the record, the State Tax Comnission

renders the fol lowing decision.

ISSUES

I. l 'Jhether the amount of unreported income attributable to petitioner for

1973 according to a federal  audit  was subsequent ly reduced by the Internal

Revenue Service.

I I .  ldhether pet i t ioner had reasonable cause for his fai lure to f i le a

personal income tax return and renit income tax due thereon.

I I I .  Llhether a penalty inposed pursuant to sect ion 685(b) of the Tax Law

for negl igence was proper.
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rrNprNcs ,gI rAcT
1. On February 6, L980, the Audit  Divis ion issued a Not ice of Def ic iency

to pet i t ioner,  Kenneth R. lheeler,  assert ing persoaal income tax due of $1.91.58,

p lus  pena l t ies  and in te res t  o f  9184.07 ,  fo r  a  to ta l  due o f  9375.65 .  The

penalties were asserted for failure to file an income tax return and to pay the

tax due thereon within the tine period prescribed by the Tax f,aw and for

negligence. An explanatory Statement of Audit Changes issued to petitioner on

April 17, '1979 indicated that he did not file a State incone tax return for

1973 and that he had unrepotted income of g7,390.00 during said year. l  The

Audit Division allowed petitioner the standard deduction and one exernption in

its tax computation. The uareported income amount was based on a federal audit

change that petitioner did not report to New york State.

2. On June 10, 1976, the Iateraal Revenue $ervice issued an audit report

to pet i t ioner that showed unreported incone of 97,390.00 fof 7973. The report

asserted federal  incone tax due of $968.002 and del inquency and negl igence

penalt ies of $511.41. The tax table for s ingle individuals with one exemption

was used to compute the income tax due,

3. Petitioner maintains that his incone vJas less than that shown on the

federal audit report and that the fnternal Revenue Service reduced his unreported

income to $3,300.00. He also asserts that the sel f-emplojment tax {das el ininated.

In support  of  his posi t ion, pet i t ioner submitted a copy of a statement,  dated

March 25, 'J'977, 
which he had sent to the Internal Revenue Service protesting

the federal  audit  changes. Said statement indicated that pet i t ioner was

1 
P"aitioner did not have any other itens of income during 7973; therefore,

the unreported income represented his total New york i4come_

2 
Ttt" report also asserted self-enployrnent tax of $591.20 on the unreported

income, in addit ion to the income tax of $968.00.
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employed from Apri l  through December, 1973, and that dur ing such period, he

received total  Idages of $31300.00. Further,  the statement indicated that taxes

were not withheld from his salary, that he did not receive a wage and tax

statement for 1973 from his employer and that he was a ful l - t ime col lege

student during the f i rst  quarter of 1973 and not employed.

4. On December 26, 1977, the Internal Revenue Service not i f ied pet i t ioner

that his tax increase for 1973 was reduced to $319.00, that the del inquency

penalty was reduced to $79.75 and that the negl igence peoalty was el iminated.

I t  is not c lear frorn the federal  not i f icat ion how the tax of $319.00 was

computed or whether i t  consisted sole1y of income tax, or of  income tax and

self-emplo5rment tax. Petitioner was unable to submit additional information on

th is  po in t .

5.  Pet i t ioner was a New York State resident for incone tax purposes

during 1973 and. did not fiLe a New York State income tax return for said year.

6. Pet i t ioner maintains that the penalt ies asserted should be waived

since he did not real ize t-hal .  a return had to be f i led, as 1973 was his f i rst

year of employrnent.

coNclusloNs oF tAt./

A. That pet i t ioner has sustained his burden of proof imposed pursuant to

sect ion 689(e) of the Tax Law to establ ish that the federal  authori t ies reduced

the amount of unreported income attributable to him for L973, but he has not

establ ished the exact amount.  However,  based on this record, i t  is reasonable

to conclude that pet i t ioner was an employee during 7973, not a sel f-ernployed

individual.  Therefore, the recomputed federal  tax of $319.00 is deemed to

consist  solely of federal  income tax.
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B. That the amount of pet i t ioner 's unreported income for 1973, reconstructed

by applying the federal  income tax of $319.00 to the federal  tax rate schedule

for single individuals and al lowing one exemption and the low income al lowance,

is determined to be $4,A97.37. The Audit  Divis ion is directed to recompute the

Notice of Def ic iency accordingly.

C. That pet i t ioner has not shown that his fai lure to f i le an income tax

return for 1973 was due to reasonable cause. Accordingly,  the penalt ies

imposed pursuant  to  sec t ions  685(a) (1 )  and 685(a) (2 )  o f  the  Tax  law are  sus ta ined.

D. That the penalty imposed pursuant to sect ion 685(b) for negl igence is

cance l led .

E. That the pet i t ion of Kenneth R. hlheeler is granted to the extent noted

in Conclusions of Law "B, and t 'Dt ' ,  and is in al l  other respects denied.

DATED: Albany, New York STATE TN( COMMISSION

FtB 0 6 1985
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February  6 ,  1985

Kenneth R. Wheeler
121 Avenue D. ,  Apt .  l l 3
Melbourne,  FL  32901

Dear  Mr .  Whee ler :

Please take not ice of the DecisLon of the State Tax Conmission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat lve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to review an
adverse declsion by the State 1'"* f ,smmission may be inst l tuted only under
Art ic le 78 of the CLvi l  Pract ice Law and Rules, and must be co 'nenced in the
Supreme Court of  the State of New York, Albany Countyr within 4 nonths from the
date  o f  th is  no tLce .

Inquir les concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat lon Unit
Bui lding /19, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSTON

cc: Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

KENNETH R. WHEELER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Year 1973.

Pet i t ioner,  Kenneth R. Wtreeler,  735 B.

32905, f i led a pet i t ion for redeterminat ion

personal income tax under Art ic le 22 of Lhe

291s3) .

Morris Avenue,

of  a def ic iency

Tax Law for the

of unreported income attr ibutable

audit  was subsequent ly reduced by

DECISION

Palm Bay, Flor ida

or for refund of

year 1973 (Fi le No.

to pet i t ioner for

Lhe Internal

I. I,lhether the amount

1973 according to a federal

Revenue Service.

I I .  Whether  pe t i t ioner

personal income tax return

II I .  Whether a penalty

for negl igence vras proper.

On Apri l  12, 7984, pet i t ioner waived his r ight to a smal l  c lains hearing

and requested that a decision be rendered by the State Tax Comnission based

upon the Department. of Taxation and Finance file, and additional documents to

be submitted by t{ay 72, 7984. lJpon review of the record, the State Tax Cotmission

renders the fol lowing decision.

ISSI]ES

had reasonable cause for his fai lure

and remit income tax due thereon.

imposed pursuant to sect ion 685(b) of

to  f i le  a

the Tax Law
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FIilTDINGS OF FACT

1. 0n tr 'ebruary 6, 1980, the Audit  Divis ion issued a Not ice of Def ic iency

to pet i t ioner,  KenneLh R. I . /heeler,  assert ing personal income tax due of $191.58,

p lus  pena l t ies  and in te res t  o f  $184.07 ,  fo r  a  to ta l  due o f  $375.65 .  The

penalties were asserted for failure to file an income tax return and to pay the

tax due thereon within the tine period prescribed by the Tax Law and for

negligence. An explanatory Statement of Audit Changes issued to petitioner on

Apri l  17, 1979 indicated that he did not f i le a State income tax return for

7973 and that he had unreported income of 97 r3g0.00 during said year.1 The

Audit Division allowed petitioner the standard deduction and one exenrption in

its tax computation. The unreported income amount was based on a federal audit

change that pet i t ioner did not report  to New York State.

2. 0n June 10, 7976, the Internal Revenue Service issued an audit  report

to pet i t ioner that showed unreported income of $7r390.00 for 1973. The report

asserted federal  income tax due of $968 .002 and del inquency and negl igence

penalt ies of $511.41. The tax table for s ingle individuals with one exemption

was used to compute the income tax due.

3. Petitioner naintains that his income was less than that shown on the

federal audit report and that the Internal Revenue Service reduced his unreported

income to $3r300.00. He also asserts that the sel f-emplolrment tax was el iminated.

In support  of  his posi t ion, pet i t ioner subnit ted a copy of a statement,  dated

March 25, 1977, which he had sent to the Internal Revenue Service protest ing

the federal  audit  changes. Said statement indicated that pet i t ioner was

'l
-  

Pet i t ioner did not have any other i tems of income during 1973; therefore,
the unreported incone represented his total New York income.

,-  The report  also asserted sel f-employnent tax of $591.20 on the unreported
incone, in addit ion to the income tax of 5968.00.
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employed from Apri} through December, 1973, and that during such period, he

received total  $ 'ages of $3,300.00. Further,  the statement indicated that taxes

were not withheld from his salary, that he did not receive a rdage and tax

statement for 1973 from his employer and that he was a fulI-tine college

student during the first quarter of 1973 and not employed.

4. On December 26, 7977, the fnternal Revenue Service not i f ied pet i t ioner

that his tax increase for 1973 was reduced to $319.00, that the del inguency

penalty was reduced to $79.75 and that the negl igence penalty was el iminated.

I t  is not c lear from the federal  not i f icat ion how the tax of $319.00 was

computed or whether i t  consisted solely of income tax, or of  income tax and

self-enploSzmeat tax. Petitioner was unable to submit additional infornation on

th is  po in t .

5.  Pet i t ioner was a New York State resident for income tax purposes

during 1973 and did not f i le a New York State income tax return for said year.

6. Pet i t ioner maintains that the penalt ies asserted should be waived

since he did not real ize that a return had to be f i1ed..  as 7973 was his f i rst

year of enployment.

CONCLUSIONS OF LAI,J

A. That pet i t ioner has sustained his burden of proof inposed pursuant to

sect ion 689(e) of the Tax Law to establ ish that the federal  authori t ies reduced

the amount of unreported income attributable to him for 7973, but he has not

establ ished the exact amount.  However,  based on this record, i t  is reasonable

to conclude that petitioner rdas an employee during 7973, not a self-ernployed

individual.  Therefore, the recomputed federal  tax of $319.00 is deemed to

consist  solely of federal  income tax.
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B. That the amount of pet i t ioner 's unreported income for L973, reconstructed

by applying the federal  income tax of 5319.00 to the federal  tax rate schedule

for single individuals and allowing one exemption and the low income allowance,

is determined to be $4,097.37. The Audit  Divis ion is directed to recompute the

Notice of Def ic iency accordingly.

C. That pet i t ioner has not shown that his fai lure to f i le an income tax

return for 1973 was due to reasonable cause. Accordingly,  the penalt ies

imposed pursuant  to  sec t ions  585(a) (1 )  and 685(a) (2 )  o f  the  Tax  Law are  sus ta ined.

D. That the penalty imposed pursuant to sect ion 685(b) for negl igence is

cance l led .

E. That the petition of Kenneth R. I.iheeler is granted to the extent noted

in  Conc lus ions  o f  Law "Bt t  andr rDt ' ,  and is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York STATE TAX COMMISSION

FEB 0 6 1985
PRESIDENT




