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In the Matter of the
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David F. & Carol  M. AFFIDAVIT OF MAILING

for Redeterminat lon of a Def ic iency or for Refunds
of NYS Personal Income and Unincorporated Business
Taxes under Articles 22 and 23 of the Tax Law and
NYC Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Adninistrat ive Code of the City of
New York for the Years 1975, 1976 and 1978.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Connission, that he is over 18 years of ager zrnd that on the
6th day of February, 1985, he served the within not ice of Declsion by cert i f ied
mai l  upon David F. & Carol  M. West,  the pet i t ioner in the within proceeding'
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

David F. & Carol  M. West
75 Norma Road
Harr ington, NJ 07640

pursuant to Tax Law sect ion 174
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February 6, 1985

David F. & Carol  M. West
75 Norma Road
Harr ington, NJ 07640

Dear  Mr .  &  Mrs .  West :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your r ight of  review at the adnl,nistrat ive level.
Pursuant to sect ion(s) 690, 722 & l3l2 of the Tax Law, a proceeding in court  to
review an adverse declslon by the State Tax Conmlssion may be inst i tuted only
under Art lc le 78 of the Civi l  Pract ice Law and Rules, and must be cotnmenced in
the Suprene Court  of  the State of New York, Albany County, within 4 months fron
the  da te  o f  th is  no t ice .

InquLries concerning the conputatLon of tax due or refund al lowed ln accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Flnance
Law Bureau - Li t igat ion Unit
Bui lding / i9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly Yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t lve
Hirsch Kaplan
405 Lexington Ave.
New York, NY 10174
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitions

o f

DAVID F. IdEST AND CAROT M. IIEST

for Redeterminat ion of Def ic iencies or for
Refunds of New York State Personal fncome and
Unincorporated Business Taxes under Art ic les
22 and 23 of the Tax Law and New york City
Nonresident Earnings Tax under Chapter 46,
Title U of the Administrative Code of the City
of New York for the Years 7975, 1976 an'd 1978.

DECISION

Peti t ioners, David F. l {est and Carol  M. West,  75 Norma Road, Harr ington,

New Jersey 0764a, f i led pet i t ions for redeterminat ion of def ic iencies or for

refunds of New York State personal income and unincorporated business taxes

under Articles 22 and 23 of the Tax Law and New York City nonresident earnings

tax under Chapter 46, Title U of the Adninistrative Code of the City of New

York for the years 7975, '1.976 and 1978 (Fi Ie Nos. 35325, 35326 and 40749).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  January  11 ,  1 .984 a t  9 :00  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

August 16, 1984. Pet i t ioners appeared by Hirsch Kaplan, c.P.A. The Audit

D iv is ion  appeared by  John P.  Dugan,  Esq.  ( t+ l i l l i am Fox ,  Esq. ,  o f  counse l ) .

ISSI,IES

I.  hlhether commission income received by pet i t ioner David F. t {est as a

sol ic i t ing l i fe insurance agent should be included with income earned by

Mr. lJest as a general  agent and held subject to unincorporated business tax.

I I .  Whether pet i t ioner David F. $est,  for personal income tax purposes,

properly allocated to New York State and City sources the comrnission income
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received as a sol ic i t ing l i fe insurance agent based

transacted within and without the State and City.

FINDINGS OF FACT

on the volume of business

1. Pet i t ioners herein, David F. hlest and Carol  M. tdest, l  f i l .d New York

State income tax nonresident returns for the years 1975, L976 and 1978, New

York City nonresident earnings tax returns for 1976 and 1978, and New York

State unincorporated business tax returns for 7975,1976 and 1978. During each

of the years at issue, pet i t ioner earned income as both a general  agent and a

sol ic i t ing l i fe insurance agent (hereinafter "sol ic i t ing agent") .  The fol lowing

chart represents a synopsis of the amounts reported on petitionerts returns

from each activity and the amounts allocated to New York State and City sources:

Anount
Reported for

Federal Purposes

$  37  ,784 .00
t  5 ,3gg .  o0

$  58 ,  728  .OO
19 ,560 .00

$ 130 ,665 . 00
24 ,4A4 .00

N . Y . S .  P e r s o n a l
Income Tax

Port ion

N .  Y .  S .
Unincorporated

Business Tax
Port ionYear & Tlnre of fncome

- general agent income
sol ic i t ing agent incorne

- general agent income
soliciting agent income

- general agent income
sol ic i t ing agent income

N . Y .  C .
Portion

1975

r976

7978

$  37 ,784 .00
8 ,  194 .00

$  58 ,728 .00
7  ,824 .  00

$ 130 ,665 .  00
6 ,623 .00

$ 37 ,  784.00
-0-

$  58 ,728 .00
-0-

$130 ,665 .00
-0-

N/A
N/A

$  58 ,728 .00 ,
7 ,284.00-

$130 ,665 .00?
6 ,629 .00"

1 
Ct.ol  M. tr test is a party to this proceeding solely as the result  of  f i l ing

joint income tax returns with her spouse. Accordingly,  the term pet i t ioner
shal l  hereinafter refer solely to David F. t r lest.

)- It would appear that to be consistent with the amount reported on his
New York State personal income tax return petitioner should have reported
$7 1824.00 for New York City purposes and not $7 ,284.00. This is apparent ly a
transposit ion error.

?
" It would appear that to be consistent with the amount reported on

his New York State personal incone tax return petitioner should have reported
$61623.00 for New York City purposes and not $6,629.0A. This is apparent ly an
ari thmetic error.
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2. On January 22, 7979, pet i t ioner executed Forn IT-75, Consent Fixing

Period of l in i tat ions Upon Assessment of Personal fncome and Unincorporated

Business Taxes, wherein the statute of l imitat ions for assessment for the year

1975 was extended to any t ine on or before Apri l  15, 1980. A second Form IT-75

was executed by pet i t ioner on Decernber 11, 1979, wherein the statute of l imita-

t ions for assessment for the years 1975 and 7976 wete extended to any t ime on

or  be fore  Apr i l  15 ,  1981.

3. On March 25, 198L, the Audit  Divis ion issued two not ices of def ic iency

to pet i t ioner each for the years 1975 and 1975. The f i rst  Not ice of Def ic iency

(Exhibi t  "A") proposed addit ional unincorporated business tax due of $1 ,977.O3,

plus interest.  The second Notice of Def ic iency (Exhibi t  ' rB") proposed addit ional

New York State and City personal income tax due ot $21667.06, plus interest.

4.  The Audit  Divis ionrs assert ion of addit ional unincorporated business

tax due was based on its determination that the income earned by petitioner as

a sol ic i t ing agent was so interrelated and integrated with his unincorporated

business ( i .e.  his act iv i t ies as a general  agent) as to subject the income

earned as a sol ic i t ing agent to unincorporated business tax.

The assert ion of addit ional New York State and City personal incone

tax due was based on the Audit  Divis ion's disal lordance of pet. i t ioner 's claimed

al locat ion of sol ic i t ing agent 's income to sources within and without the State

and City.  The claimed al locat ion was disal lowed on the grouad that pet i t ioner

did not maintain a place of business outside New York State and City and was

therefore not ent i t led to al locate income earned as a sol ic i t ing agent to

sources outside the State and City.

5. (a) 0n or about June 27, 7979, pet i t ioner submitted an anended return

fot 7978 request ing a refund of $2r819.00. 0n said amended return, pet i t ioner
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reported a New York State personal income tax l iabi l i ty of  $12,092.00, a New

York City personal income tax l iabi l i ty of  $860.00 and a New York State unincor-

pora ted  bus iness  tax  l iab i l i t y  o f  95 ,090.00 .

(b) The Audit  Divis ion, in response to the 1978 amended return,

initially issued to petitioner an undated Statement of Refund Adjustment which

indicated a refund due Mr. l r test of  $214.91, plus interest.  Subsequent to the

issuance of the aforementioned undated Statement of Refund Adjustment, the

Audit Division issued a second docunent, an undated Voucher for Income Tax

Refund. The undated Voucher for Income Tax Refund indicated an additional

re fund due pe t i t ioner  o f  $1r753.90 ,  p lus  in te res t .

(c) On both refund documents issued by the Audit  Divis ion, pet i t ioner 's

New York State personal income tax l iabi l i ty was determined to be $111947.64

and his New York City personal income tax l iabi l i ty was determined to be

$860.00. Pet i t ioner agrees with the Audit  Divis ion's computat ion of his New

York State and City personal income tax l iabi l i ty for 1978.

(d) In computing pet i t ioner 's 1978 unincorporated business tax l iabi l i ty

of $61084.55, as shown on the undated Voucher for fncome Tax Refund, the Audit

Division combined the compensation earned by petitioner as a soliciting agent

with the income earned by pet i t ioner as a general  agent.  Pet i t ioner contends

that the income earned as a sol ic i t ing agent is not subject to unincorporated

business tax and that he is due a refund of unincorporated business tax for

1978 of $994.55, said amount computed as fol lows:

Unincorporated business tax l iabi l i ty as
computed by the Audit Division

Unincorporated business tax l iabi l i ty as
computed on the amended return

Addit ional refund due pet i t ioner

$6 ,084 .55

5  . 090 .00
$__-994=55
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(e) On December 28, 1981, the Audit  Divis ion advised pet i t ioner that

the refund of $2,819.00, as clained on his 1978 amended return f i led on or

about  June 27 ,7979,  was d isa l lowed in  the  amount  o f  $1 ,065.10 .  The ac tua l

amount of refund of unincorporated business tax in dispute is the $994.55 set

fo r th  in  F ind ing  o f  Fac t  "5 (d) " ,  supra .

6. After the close of the hearing held on January 11, 1984, pet i t ioner 's

representat ive asserted, pursuant to a let ter dated January 27, 1984, that his

c l ien t  never  rece ived the  re funds  o f  $214.91 ,  p lus  in te res t  and $11753.90 ,  p lus

interest, as set forth in the undated Statement of Refund Adjustment and the

undated Voucher for fncome Tax Refund, respectively. By memorandun dated

March 19, 1984, the Audit  Divis ion produced a photocopy of check t l772OO85O

dated November 7, L980 in the amount of $243.74 ($214.91 + $28.83 of interest)

which was issued to and endorsed by David F. West and Carol  M. [ , /est.  Said

memorandum further stated that refund t f82777516 in the amount of $2,204.26

($1,753.90  +  $450.36  o f .  in te res t )  was  s t i l l  ou ts tand ing .

7. On Decernber 6, 1957, pet i t ioner entered into a t 'sol ic i t ing Agent 's

Contract'r with The Penn Mutual Life Insurance Company (hereinafter trPenn

Mutual") .  On Apri l  L,  7970, pet i t ioner entered into a "General  Agency Contract ' r

with Penn Mutual which became effect ive as of August 1.,  1969.

B. During the years at issue, pet i t ioner performed services for Penn

Mutual in the dual capacity of a sol ic i t ing agent and a general  agent.  However,

pet i t ionerrs pr imary and most t ime-consuming funct ion for Penn Mutual was that

of running the general agency. When petitioner became a general agent for Penn

Mutual,  i t  was required that he minimize his act iv i t ies as a sol ic i t ing agent

and devote his time to the management of the general agency. Penn Mutual did
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not wish to have petitioner, as a general ageqt, selling in conpetition with

the nen he supervised and directed.

9. The income received by pet i t ioner as a sol ic i t ing agent wa6 earned

primarily throtlgh acconmodation sales to prior clients who wished to coatinue

with his services. A11 salee generated by pet i t ioner as a sol lc i t iag agent had

to be offered first to Penn l{utual and, if the sale was rejected by Penn

Mutualr p€titiorter was free to place the sale with other insurance companies.

The following chart details the gross comnission income earned by petitioner as

a soliciting agent and the afitounts he received from Penn llutual as conpared to

aDounts he received from other insurance corrtrranies:

1975 r97 6 L978

Penn Mutual corunission income
Commissioa incoue fron other compani.es
Gross connisgion incone

$78 ,213 .92  $19 ,574 .06  $18 ,288 .46
275  .08 7 ,954 .94  5 .11 .4 .54

$18-489,90 $21J29-,Sg $eruA3+gg

10. As a sol ic i t ing agent,  pet i t ioner received commission income in two

forms: a first year commission on the sale of new policies aad renewal commis-

sioqs and service fees on pol ic ieg wri t ten in pr ior years. The conhission

income received by petitionet from Penn Hutual as a soliciting ageat is bfoken

down between first year commiesions on new policies and renewal comnissions aod

service fees in the following manner:

1975

Flrst year conmissions on nev/ policies $101022.13
Renewal conmissions and service fees 811,91.79
Total comissions from Penn Mutual $f8-2laga

L976

$ 12 ,234 .35
7 .339.71

$  8 ,688 .89 / .
9  ,599  .57 -

1978

L' 
The record contains contradictory evidence aB to the exact anount of

renewal conmissions and service fees received by petitioner from Penn Mutual
during 1'978. Petitionerts representative stated, in a letter dated January 27,
1984' that 1978 renewal comnissions from Penn Mutual amounted to $9r611.03.
Said representat ive subseguent ly advised, via a let ter dated June 6, L984,
that 1978 renesal conrniqsioas total led $9r599.57. The discrepancy is smal l
($11.46) and therefore deemed insignif icant.
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The record is devoid of any evidence as to what port ion of the cornmission

income received from other insurance companies represented f i rst  year conmissions

otr neel policies as compared to renewal commissions and service fees on policies

wr i t ten  in  p r io r  years .

11. As a sol ic i t ing agent for Penn Mutual,  pet i t ioner was furnished off ice

space at his general  agency. He was also furnished telephone and secretar ial

services by the general agency and Penn Mutual provided a health insurance

program for al l  sol ic i t ing agents. Pet i t ioner was required to attend meetings

and to abide by the rules and regulat i -ons of Penn Mutual.  Pet i t ioner,  as a

sol ic i t ing agent,  was not reguired to work stated days or hours and did not

report  on a regular basis to a supervisor.  No withholding taxes or social

security taxes were withheld frorn the compensation earned by petitioner as a

so l i c i t ing  agent .

12. As a general  agent for Penn Mutual,  pet i t ioner managed the off ice and

recrui ted, t rained and supervised some 50 sol ic i t ing agents. For his services

as a general  agent,  pet i t ioner received overr ides and al lowances on the commis-

sions earned by the sol ic i t ing agents. Pet i t ioner,  as a general  agent,  received

overr ides and al lowances on insurance pol ic ies sold by himself  as a sol ic i t ing

agent.  Pet i t ioner conceded that his act iv i t ies as a general  agent const i tuted

the carrying on of an unincorporated business and also conceded that,  as a

general  agent,  he maintained no place of business outside New York State or

City and that,  therefore, his general  agent 's income is attr ibutable ent irely

to New York State and Ci-ty sources.

13. Pet i t ioner kept separate books and records with respect to his act iv i t ies

as a sol ic i t ing agent and his act iv i t ies as a general  agent.  Penn Mutual

furnished pet i t ioner with separate statements (Federal  Forms 1099) detai l ing
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the income generated by pet i t ioner from each act iv i ty.  There existed no clear

divis ion of t iure between pet i t ionerrs act iv i t ies as a sol ic i t ing agent and a

general  agent.  Pet i t ioner carr ied on his act iv i t ies as a general  agent and as

a soliciting agent simultaneously from the same location.

74. Pet i t ioner al located, for personal income tax purposes, the income he

received as a sol ic i t ing agent to New York State and City sources based on a

percentage determined by placing the volune of business transacted by him in

New York State over the total  volume of business transacted from al l  sources.

The Audit Division does not dispute the accuracy of the amounts allocated to

New York State and City sourcesl however,  i t  does maintain that s ince pet i t ioner

did not have an off ice outside New York State or City,  no al locat ion was

a l lowab le .

c0NctusloNs 0F tAl./

A. That pet i t ioner has fai led to sustain the burden of proof [Tax Law

SS722 and 689(e) l  to show that his act iv i t ies as a sol ic i t ing agent were

directed and control- Ied to the extent necessary to be considered an enployee

within the meaning and intent of subsection (b) of section 703 of the Tax law

and 20  NYCRR 203.10 .  DeSimone v .  Tu l l y ,  62  A.D.zd  7054.

Moreover,  assuming arguendo that pet i t ionerrs act iv i t ies as a sol ic i t ing

agent const i tuted services performed as an employee, i t  is c lear that such

services were interrelated and integrated with his rnincorporated business and

were also performed in furtherance of and for the direct benefit of the unincor-

porated business. Accordingly,  the income earned by pet i t ioner as a sol ic i t ing

agent is subject to unincorporated business tax, even i f  earned in the capacity

of an employee, within the meaning and intent of Tax Law $703(b) and 20 NYCRR
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203.10(d) .  l {a t te r  o f  the  Pet i t ion  o f  E .  parker  Co lborn , State Tax Comnission,

September 20, 1978 and DeSimone v. Tul ly,  supra.

B.  That  in  address ing  the  issue o f  a l loca t ion  o f  pe t i t ioner 's  so l i c i t ing

agent 's income for New York State and New York City personal income tax purposes,

New York State Personal Income Tax Regulat ion 20 NYCRR 131.15 provides that

commissions for sales made by a nonresident travel ing salesman, agent or other

employee which depends directly on the volume of business transacted by him is

to be al located to New York State sources on the basis of the voh.rme of business

transacted within New York State placed over the total  volune of business

Lransacted. [For New York City purposes see 20 NYCRR 295.2 and 20 NYCRR

Append ix  20  sec t ion  4-4(c ) .  l

C. That 20 NYCRR 131.4(a) provides that a business or occupat ion is

carr ied on within New York State by a nonresident:

" . . .when he  occup ies ,  has ,  ma in ta ins  o r  opera tes  desk  room,  an
off ice where his affairs are systenat ical ly and regular ly carr ied
on, notwithstanding the occasional consumnation of isolated transac-
t ions without the State. This def ini t ion is not exclusive. Business
is carr ied on within the State i f  act iv i t ies within the State in
connect ion with the business are conducted io this State rdi th a fair
measure of permanency and cont inui ty. . .  r f  a taxpayer pursues an
undertaking continuously as one relying on the profit therefrom for
his income or part  thereof,  he is carrying on a business or occupat ion.r '

D .  That  20  NYCRR 131.11  prov ides :

"A  bus iness . . .o r  occupat ion  (as  d is t ingu ished f rom persona l  serv ices
as an employee) is carr ied on by a nonresident wholty within this
State when the act iv i t ies descr ibed in subdivis ion (a) of sect ion
737.4 are carr ied on solely within this State and no such act iv i t ies
are carr ied on outside of this State, even though the nonresident or
his representat ive travels outside of the state for purposes of
buying, sel l ing, f inancing or performing any dut ies in connect ion
with the business, and even though sales may be made to, or services
performed for,  or on behalf  of ,  persons or corporat ions located
outside of the State. I f  a nonresident individual carr ies on a
bus iness . . .o r  occupat ion  who l ly  w i th in  th is  S ta te  a l l  h is  i tems o f
incone' Sain'  loss and deduct ion attr ibutable to the business are
derived from or connected with New York sources.t '
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E.  That  sec t i -onU46 '4 .0 (b) (1 )  o f  Chapter  45 ,  T i t le  U o f  the  Admin is t ra t i ve

Code of the City of New York provides that:

" f f  a taxpayer has no regular place of business outside the ci ty
al l  of  his net earnings from self-employment shal l  be al located to
the ci ty.  f t

F. That for New York State purposes, pet i t ioner 's act iv i t ies as a sol ic i t ing

agent during the years at issue constituted a business as that term is contem-

p la ted  in  20  NYCRR 131.4(a)  and 20  NYCRR 131.11 ,  Fupra .  For  New York  C i ty

purposes, the income earned from pet i t ionerrs act iv i t ies as a sol ic i t ing agent

const i tuted net earnings from self-employment (sect ions U45-1.0(f)  and U46-4.0(b)(1)

of Chapter 46, Ti t le U; 20 NYCRR Appendix 20 sect ions 1-7 and 4-1).  Since

pet i t ioner maintained no place of business outside the State or City,  the

incone generated from his act iv i t ies as a sol ic i t ing agent cannot be al located

to out-of-State or out-of-City sources. Regulat ion 20 NYCRR 131.15 (appl icable

for New York State purposes) and Regulat ion 20 NYCRR Appendix 20 sect ion 4-4(c)

(appl icable for New York City purposes) are not appropriate in the instant

matter since the sol ic i t ing agentrs income was derived from a business ( for

State purposes) and const i tuted net earnings from self-emplolment ( for City

purposes) and was not earned in the capacity of a nonresident travel ing salesman,

agent or other employee.

G. That since ref 'nd 1t82I775I6 in the amount of $2,204.26 is st i l l

outstanding (Finding of Fact r t6t ' ,  supra) and is pres 'ned to have been lost or

misplaced by pet i t ioner,  the Audit  Divis ion shal l  take such steps as necessary

to cause a new check to be issued.

H. That the pet i t ion of David F. hrest and Carol  M. West for 1975 and 1976

for redeterminat ion of the def ic iencies dated March 25, 1981 is denied; and

that,  except as so granted in Conclusion of law "G"r.W.r the pet i t ion for
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of unincorporated business tax o f  $994 .55  i s  a l so1978 for an addit ional refund

den ied .

DATED: Albany, New York

rEu061985
STATE TAX COMMISSION

IDENT

,t'V'(l


