
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Leonard &

the  Pe t i t i on

Eleanor tr{eiss

a Defic iency or Revision
Refund of NYS & NYC Income

30 of the Tax Law for the

AFFIDAVIT OF MAILING

for Redeterminat ion of
of a Determinat ion or
Tax under ArtLcLe 22 &
Years  1978 -  1980.

State of  New York :
s s .  :

County of Albany :

David Parchuck,  being duly sworn,  deposes and says that  he ls  an employee
of  the State Tax Courmiss ion,  that  he is  over  18 years of  age,  and that ,  on the
23rd,  d,ay of  May,  1985,  he served the wl th in not ice of  decis ion by cer t i f ied
mai l  upon Leonard & Eleanor Weiss,  the pet i t ioner  in  the wi th in proceeding,  bI
enclos lng a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed
as  fo l l ows ;

Leonard & Eleanor Weiss
806 The Crescent
Mamaroneck, NY f0543

and by deposit ing same enclosed Ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
23 rd  d ,ay  o f  May ,  1985 .

i s te r  oa ths

that  the said addressee is  the pet i t ioner

forth on said wrapper is the last known address

pursuant to Tax Law sec t i on  174



In the Matter of the Pet i t lon
o f

Leonard & Eleanor Weiss

for Redeterminat ion of a Def ic iency or Revislon
of a Determination or Refund of NYS & NYC Income
Tax under Art ic le 22 & 30 of the Tax Law for the
Y e a r s  1 9 7 8  -  1 9 8 0 .

STATE OF NEW YORK

STATE TAX COMMISSION

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

Davld Parchuck, being dul-y sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
23td day of May, 1985, he served the withln not ice of decision by cert l f led
mai l  upon Joseph S. Rosenthal,  the representat ive of the pet l t loner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

Joseph S. Rosenthal
Fr ledlander,  Gaines, Cohen, Rosenthal & Rosenberg
1140 Avenue of the Americas
New York, NY 10036

and by deposi t ing
post  of f ice under
Serv lce wi th in the

That deponent
of  the pet i t ioner
last known address

same enclosed in a postpald properly addressed wrapper ln a
the exclusive care and custody of the United States Postal

State of New York.

further says that the saLd addressee ls the rePresentat ive
herein and that the address set forth on said wraPPer ls the

of the representat ive of the pet i tLoner.

Sworn to before rne this
23rd, day of May, 1985.

Authorized
pursuant to

to adm s ter  oa ths
sec t ion  174Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

l(ay 23, 1985

Leonard & Eleanor I ' Ie lss
806 The Crescent
Mamaroneck, NY 10543

Dear  Mr .  &  Mrs .  We iss :

Please take not ice of  the decis ion of  the State Tax Commisslon enclosed
herewi th.

You have now exhausted your  r lght  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 & L3l2 of  the Tax Laur,  a proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Cornmiss ion may be inst i tu ted only
under Article 78 of the Civil Practice Law and Rulesr trnd must be coswrenced in
the Supreme Court  of  the State of  New York,  Al -bany Count l r  wi th in 4 months f rom

the  da te  o f  t h i s  no t i ce .

Inqul"ries concernlng the computation of tax due or refund allowed in accordance
wi th th is  decis ion mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building ll9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner  I  s  Representat  j .ve

Joseph S.  Rosenthal
Fr iedlander,  Gaines,  Cohen,  Rosenthal  & Rosenberg
1140 Avenue of  the Amer icas
New York,  NY 10036
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

LEONARD WEISS AND ELEANOR WEISS

for Redeterminat ion of a Def ic iency or for
Refund of New York City Personal Income Tax
under Chapter 46, Ti t le T of the Adninistrat lve
Code of the Clty of New York and Art ic le 22 of
the Tax Law for the Years L978, 1979 and 1980.

DECISION

Petitioners, Leonard tr'lelss and Eleanor Weiss, 806 The Crescent, Mamaroneck,

New York 10543, f1led a pet l t ion for redeterminat ion of a def lc iency or for

refund of New York City personal income tax under Chapter 46' Titl-e T of the

Adninistrative Code of the City of New York and Article 22 of the Tax Law for

the years 1978, L979 and 1980 (Fl le Nos. 37613 and' 4426I).

A small clains hearing was held before A1len Caplowaith, Hearing Officer,

at the offices of the State Tax Cornmission, ftio !,IorLd Trade Center, New York'

New York, on September 6, 1984 at 10:30 A.M. wlth al1 br iefs to be submltted by

November 20, 1984. Pet i t i -oners appeared by Joseph S. Rosenthal,  Esq. The

Audit  Divi-s ion appeared by John P. Dugan, Esq. ( Irwin Levy, Esq.,  of  counsel) .

ISSUES

I. Whether pet i t i -oners had t inely f l led pet i t ions for the years 1978,

L979 and 1980.

I I .  Whether during the years I978, 1979 and 1980, pet l t ioners were domici led

ln New York City and either maintained a permanent pl-ace of abode in New York

Clty, nal-ntained no permanent place of abode elsewhere, or apent in the aggregate

more than 30 days in New York Cityr and were thus resident lndividuals under

sect ion T46-105.0(a)(1) of the Adninistrat ive Code of the Clty of New York.
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FINDINGS OF FACT

1. Leonard Weiss and Eleanor Weiss (herelnafter rrPet i t lonersrf)  f l led a

New York State Income Tax Resident Return (with City of New York Personal

Incone Tax) for each of the years L978, L979 and 1980 under fll ing status

rrMarr led f i l lng separately on g returnrt .  On each return pet l t ionersr address

rras reported as 806-Crescent, Mamaroneck, New York 10543. New York Clty

personal income taxes were not paid for any of said years at issue.

2. On January 25, L982, the Audlt  Dlvis ion issued a Statement of Audlt

Changes to petitioners whereln their i-ncome for 1978 was held taxabLe for New

York City purposes based on the explanation that rrlnformatlon avail-able ln this

Department indlcates that you were donlciled and residlng within the Clty of

New York at 180 !J.  58th Street".  Accordlngly,  on Apri l  7,  L982, the Audit

Divis ion issued two (2) not ices of def ic iency agalnst pet i t ioners f .or I978.

One such not ice, whlch was issued against pet l t loner Leonard Welss, asserted

New York  C i ty  persona l  income tax  o f  $1 ,359.04 ,  p lus  in te res t  o f  $388.54 ,  fo r  a

to ta l  due o f  $1 ,747.58 .  The o ther  no t lce ,  wh ich  was issued aga ins t  pe t i t loner

Eleanor l {eiss, asserted New York Clty personal lncome tax of $f40.69'  plus

i n t e r e s t  o f  $ 4 0 . 2 L ,  f o r  a  t o t a l  d u e  o f  $ 1 8 0 . 9 0 .

3. On January 25, 1982, the Audlt  Divis ion also issued a Statement of

Audit Changes to petitloners wherein their income f.or L979 and 1980 was held

taxable for New York City purposes based on the sane explanation as that stated

for the year 1978. Accordingly,  on Apri l  8,  1983, the Audit  Dlvls lon issued

two (2) not ices of def ic iency for the years 1979 and 1980. One such not ice,

which was issued against pet i t ioner Leonard Welssr asserted New York City

persona l  income tax  o f  $1r238.33 ,  p lus  in te res t  o f  $547.09 ,  fo r  a  to ta l  due o f

$2,285.42. The other not lce, which was issued with respect to the tax l iabi l i ty
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determined to be due from petltioner Eleanor Welss, rras erroneously lssued

against pet i t ioner Leonard Weiss. Said not ice asserted New York City personal

income tax  o f  $252.91 ,  p lus  in te res t  o f  $73.11 ,  fo r  a  to ta l  due o f  $326.02 .

4. On May 25r L982, the Tax Appeals Bureau received a pet i t ion from

peti t ioner Eleanor Weiss with respect to the year L978. No pet i t lon was

recelved wlth respect to the def ic iency asserted agalnst Pet l t loner Leonard

Weiss for the year 1978.

5. According to the Audlt  Divis ion, pet i t ions nere not f l led by pet l t ioners

for the years 1979 and 1980. However,  pet l t lonerst representat ive subnlt ted

coples of two (2) pet i t ions f i led for the years 1979 and 1980 by Leonard Welss,

as an addendum to his Memorandum of Law subnitted subsequent to the hearing

held herein. Said pet i t ions, which bear Tax Appeals Bureau receipt stamP dates

of l4ay 24, 1983, were f l led with respect to the two (2) not lces of def lc iency

(one being erroneous) issued against Leonard Weiss for said years.

6. Pet l t ioners argued that dur ing the years at lssue they were donicl I l -

aries and residents of Mamaroneck, New York rather than of New York CLty.

Accordl,ngly, they contended that their income was exempt from the inposltLon of

New York Clty personal lncome tax.

7. During the years at issue pet i t ioners maintained a rent control led

apartment in an apartment bui lding located at 180 West 58th Street '  New York

Clty. Sometine Ln L979 the landlord attempted to convert the bulldlng to a

cooperat ive. Subseguent ly,  on Apri l  17, I980 pet i t loners f l led a protest

agalnst an order issued on March 19, 1980 by the Dlstr ict  Rent Director of the

Lower Manhattan District Rent Office concerning their apartment. Said protest,

whlch was filed with the City of New York Houslng and Development Adninistratlon,

Department of Rent and Housing Maintenance, Office of Rent Control, Itas so
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filed by petitioners in an attempt to establish that their apartment at said

address was their  I 'pr imary residencett .

8.  Sald protest,  which contalned the aff l rnat ion "I  have read the foregoing

and I hereby affirn under the penaltles provided by 1aw that the contents

thereof are true of ny own knowledge." was signed by petltloner Eleanor Broderlck

(Wetss).  The content of such protest was as fol lows:

I 'The apartment in quest ion (180 West 58th Street) is the pr imary
residence of l,Irs. Eleanor Broderick Weiss and her husband, Leonard
Weiss. Although the l,rleisses have a frsecond homert in Mamaroneck, that
house is prlmarily a suflmer and vacation house, whereas the apartment
in Alwyn Court i.s used extensively and prirnarily by then ln their
act lve business and social  l i fe.

In addlt lon, Alwyn Court  (180 West 58th Street) is the pr lmary
residence of Peter Broderick tr{elss, the 2}-year-old son of l,Irs. Eleanor
Welss, who is a professional actor and has been for 14 years. Peter
Broderick t{eiss moved into subject premises with his mother,  a wldow,
and his sister,  in 1965. He has resi-ded there cont lnuously slnce
that t ime. He current ly pursues his act lng professlon on a Part- t ine
basis in New York City. Hls agent Ls ln New York, whlch of course
is the center of the acting conmunity and where it ls necessary for
hiur to contlnue to reslde in order to be employed. He attends college
in Philadelphla, spending part of the week there and part of the week
ln New York for buslness purposes during the school year. During
vacations and summers, he is in New York City. He votes in New York
City.  He belongs to the Screen Actors Gui l-d and the Amerlcan Federa-
tion of Televislon and Radlo Artists ln New York City. He has no
other residences anywhere except for where he stays at school and
occasional visits to the fanlly vacation house 1n Mamaroneck. In
short ,  Peter Broderlck Weiss has no other pr imary residence and the
subject apartment is v i tal  to his profession as an actor,

Eleanor Broderick Weiss has also resided ln the apartment
continuously slnce 1965. She has always been and is now reglstered
to vote in New York Clty. She naintaLns financlal relatlons with
various banks ln New York City, includlng a safe deposit box at
Barclay Bank at 9 West 58th Street.  She maintalns lLbrary pr lv i leges
at the New York Publlc Library.

In L973 she was married to Leonard Weiss, who became an additlonal
occupant of subject premises. Both have l ived there cont inuously
since that time. In 1975 they acqulred the house in Mamaroneck. It
ls a beachfront house on the Long Island Sound which they acqulred
for vacati-on purposes. It is ln an area of sunrmer houses, most of
which are not occupied durlng the wlnter, when snow and fl-ooding
frequent ly cause the area to be unreachable. The house is used most



heavily during June, July
ls used occasional ly,  but
sub jec t  p remises .

-)-

August.  Durlng the rest of  the year i t
vast major i ty of days are sPent at

Leonard Welss ls the president of Saw l f i l l  Rlver Industr ies'
which manufactures housewares. It has been located in thls area
since 1950. Hls off ice is at 230 Flf th Avenue, to whleh he walks
fron subJect prenises. He ls in the off ice or elsewhere ln New York
City doing buslness between one and five days each week. In addltlonr
his busLness requires him to visit the factory ln Yonkers approxlnately
two times a week. The factory ln Yonkers Is a 2}-n.inute triP fron
subject premises but cannot be reached qulckly or by publlc transPor-
tation at all from Mamaroneck. In additlon to hls nore-than-fu11-time
occupation requirlng hin to be in New York City durlng the day'
Mr. Weiss, with Mrs. Weisst asslstance, spends many evenings enter-
tainlng business associates. They do so at subJect premises or go
out and return to sleep at subject premises. Thls business-related
entertaining by both the l{eisses occurs approxlmately three nights
out of each week. Even if Mr. I,Ielssf busy schedule permitted hin to
connute to hls daytine obllgatlons from Mamaroneck, whlch it does
not,  i t  would be imposslble for the Welsses to accomplish their
business obl igat lons in the evenlng without subject premises. In
fact,  they spend the naJorl ty of nlghts each week in subject premises.
Mr. Weisst buslness further requlres hin to travel to Washlngton'
D.C.,  Balt inore and Phl ladeJ-phia from t ime to t ine, for whlch he
takes the Amtrak train from New York City, which he cannot do from
Mamaroneck. In short, subJect prenlses contlnues to be the primary
residence of both Mr. and l" I rs.  I ' Ie isB, as i t  has always been.

All the l,Jelsses have their doctors and dentlsts in New York
C l t y .

Leonard Weiss does not vote and so ls not registered anywhere.

The lJeissesr taxes are paid fron the Mamaroneck address for the
convenience of their  accountant,  who resides in Westchester,  and for
no other reason.

The relative use of the sunmer home and subject premises has not
changed ln five years. The only reason for the lnstant proceedlng is
the present landlordrs attempt to force the tenants into buylng their
apartments under threat of evict ion in order to accomplish his
cooperat lve converslon of the premises. The Welsses are but one
twenty baseless prlmary-resi.dence and holdover proceedings which
brought by this landlord slnce the cooperative process cornmenced
June.

The tenants request a hearing be held, which the Dlstr ict  Rent
Off ice fal led to do. At a hearlngr the tenents w111 explaLn more
ful ly each of thelr  relat ionships to subject premlses. I t  w111 be
clear that this is a pr lmary resldence of each of them. "

and
the

o f
ltere
last
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9. On March 24, 1981, an Order and Opinion Denylng Protest was iesued by

the Coumissioner of the Clty of New York Departnent of Housing Preservation and

Devel-opment, 0ffice of Rent and Housing Maintenance, Rent Control Dlvislon.

Such order and oplnion held that petitionerst New York City apartment quallfied

for decontrol since it was determined that said accomnodation was not nalntained

as theLr t 'pr imary residencett .

10. Said order and opinion was based on a conference conducted whlch was

attended by pet l t ioners. During such conference t 'contradictory test imony was

given as to where Eleanor and Leonard Weiss resided after their marriage and as

to when they acqulred a home ln Manaroneck, New Yorkrr.

I t .  Pet i t ionersr burden in the instant proceeding ls to establ ish that

they were donlcillaries and residents of Manaroneck, New York. Their burden in

the prLor rent control  proceedlng was, for al l  int .ents and purposes'  direct ly

the opposite: to establish that their New York City apartment was their nprinary

resldencett. During the hearing held hereln petitloners rendered sworn testimony

which was in direct contradiction to virtually all of the statements made ln

the aforestated Rent Control Dlvision Protest and the subseguent conference

which arose therefrom. Pet l t ioners test l f ied at the hearlng held herein that

the al leged facts,  as stated in sald rent control  protest and conference'  t rere

misstatements made on the advlce of counsel. They cl-ained that thelr testLmony

rendered with respect to the lnstant proceeding is true. However,  pet i t ionersr

testimony is deemed lncredlble.

L2. Pet l t j -oners submitted documentat ion evidenclng that:

a. Leonard hleissr autonobll-e was reglstered in Mamaroneck in
L 9 7 9 .

b. Eleanor WeLssr dr i .versr l icense, which carr led an explratLon
date of March 31, 1982, was issued to her at the Manaroneck
address .
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c.  Pet i t ioners vis i ted physicians and dentLsts located ln
Yonkers and New Rochelle durlng the years at issue.

d. Leonard Weiss transacted business at the l^Ihi te PlaLns
Branch of Barclays Bank of New York durlng the years at
i s s u e .

CONCLUSIONS OF I,AW

A. That the pet i t ions f i led by Leonard Weiss for the years 1979 and 1980

rilere timely. Additlonally, the petitlon flled by Eleanor trleiss for the year

1978 was t inely.

B. That the Not lce of Def lc iency issued erroneously to pet l t loner Leonard

trrleiss for L979 and 1980 (see Findlng of Fact r'3r', 
-ggEg.) on April 8, 1983' in

the amount of.  $252.91, is cancel- led.

C. That since there was no pet i t ion f t led by pet i t loner Leonard Weiss for

the year L978, the Not ice of Def ic iency lssued agalnst hln on Apri l -  7,  L982,

with respect to said year,  is sustalned.

D. That douriclle, ln general, ls the pJ.ace which an individual intends Eo

be his permanent home - the place to whlch he intends to return whenever he may

be absent .

E. That sectLon T46-200.0(a) of the Adninistrat ive Code of the City of

New York provldes, in pert lnent part :

t t (a) Except as otherwise provided ln this part ,  any tax lnposed
by this part shall be adninistered and colleeted by the state tax
conmission in the same manner as the tax inposed by article twenty-
two of the state tax law is administered and collected by such
c o m m l s s i o n . . . . t t

F. That pursuant to sect lon T46-189.0(e) of the Administrat, ive Code of

the City of New York, the burden of proof,  in any case before the tax comnleslon,

shal l  be upon the pet i t ioner except for certain lssues, none of which are

appl icable herein.
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G. That pet l t ioners have not sustained their  burden of proof,  imposed

pursuant to sect ion T46-189.0(e) of the Adninistrat ive Code of the City of New

York, to show that they were domiclled in Mamaroneck, New York during the years

1978, 1979 and 1980. Therefore, i t  must be held that pet i t ioners were domLcl led

ln the City of New York during the years at issue herein.

H. That sect lon T46-105.0(a) of the Adninistrat ive Code of the Clty of

New York provides, tn pertinent part, that a city resident indlvldual means an

individual:

"(1) I , /ho ls donlcl led ln this cl ty,  unless, he malntains no
permanent pJ-ace of abode ln this city, maLntains a pennanent place of
abode elsewhere, and spends ln the aggregate not more than thirty
days of the taxable year in this ci ty. . . r l

I .  That pet i t ioners have fal led to sustaln their  burden of proof to show

that they had met the requlrements of the except lon set forth ln sect ion

T46-105.0(a).  Accordingly,  pet i t ioners are deemed to have been New York City

resldent individuals during the years L978, 1979 and, 1980.

J. That the pet i t ions f l led by Leonard Weiss and Eleanor Weiss are

granted to the extent provided ln Conclusion of Lan ttBtt, 
-ggpIg. and except as so

granted, said pet l t ions are, ln al l  other respects, denied.

K. That the two (2) not ices of def lc iency issued Apri l  71 1982 with

respect to the yeax L978 are sustalned and the Not ice of Def ic lency lssued

against pet i t ioner Leonard Weiss on Apri l  8,  1983 in the amount of $1,738.33

wlth respect to the years 1979 and 1980 is sustained together with such addlt l -onal

interest as may lawfully be owing.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 3 1985


