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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t l -on
o f

Holland Vose

for Redetermlnat lon of a Def ic lency or Revl-sion
of a Determlnatlon or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 7  -  1 9 7 9 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Conmisslon, that he is over 18 years of ager and that on the
4th day of Apri l ,  1985, he served the withln not lce of Decislon by cert i f ied
mai l  upon Hol land Vose, the petLt ioner ln the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Hol land Vose
235 w.  76 th  S t .
New York, NY 10023

and by deposl t ing same enclosed
post  of f ice under the exclus ive
Service within the State of New

That deponent further says
herein and that the address set
o f  t he  pe t l t i one r .

Sworn to before me th is
4 th  day  o f  Ap r i l ,  1985 .

thor ized to mlni.ster oaths
Law sect ion 174

in a postpald properly addressed wrapper ln a
care and custody of the United States Postal
York.

that the sald addressee is the Pet l t loner
forth on sald wrapper is the last known address

n
pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Holland Vose

for Redetermination of a Deficiency or Revlsion
of a Determination or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
t 9 7 7  -  1 9 7 9 .

AFFIDAVIT OI'MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he l-s an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
4th day of Aprl l ,  1985, he served the withl-n not ice of DecisLon by cert i f ied
mall upon Mark Denbeaux, the representative of the petitioner in the withln
proceeding, by enclosing a true copy thereof in a securely sealed postpald
r{rrapper addressed as f  ol lows:

Mark Denbeaux
Dicksteln & Fabricant
24 East 2lst  Street
New York, NY 10010

and by deposit lng same enclosed ln a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the sald addressee is the representative
of the petl-tioner herein and that the address set forth on sald wrapper ls the
l-ast known address of the representat lve of the pet i t ioner.

Sworn to before me thls
4 th  day  o f  Apr i l ,  1985.

pursuant



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr l l  4 ,  1985

Hol land Vose
235 w.  76 th  Sr .
New York, NY 10023

Dear  Mr .  Vose:

Please take not ice of the Decislon of the State Tax Commission enclosed
herewlth.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedl,ng in court  to review an
adverse decislon by the State Tax Commlssion may be lnst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rulesr and must be comenced in the
Suprene Court of the State of New York, Albany County, wlthin 4 nonths fron the
date  o f  th is  no t ice .

Inquirles concernl-ng the computatl-on of tax due or refund allowed in accordance
with this declsion may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Littgation Unit
Bullding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Mark Denbeaux
Diekstein & Fabrlcant
24  East  2 ls t  S t ree t
New York, NY 10010
Taxlng Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

HOTLAND VOSE DECISION

for Redeterminat ion of a Def lc iency or for :
Refund of Personal Income Tax under Artlcle 22
of the Tax Law for the Years 1977, 1978 and :
7 9 7 9 .

PetL t ioner ,  I lo l land  Vose,  235 West  76 th  S t ree t ,  New York ,  New York  10023,

f i led a pet l t lon for redeterminat lon of a def lc iency or for refund of personal

i .ncome tax under Art ic le 22 of the Tax Law for the years 1971, 1978 and 1979

(Fi le No. 35274).

A fornal hearing was held before Ttomas E. Drake, Hearing Off lcer,  at  the

off ices of the State Tax CourmissLon, Two World Trade Center,  New York'  New

York ,  on  Novembet  2 ,1984 a t  9 :15  A.M.  Pet i t ioner  appeared by  D icks te in  &

Fabricant,  Esqs. (Mark Denbeaux, Esq.,  of  counsel) .  The Audit  Divis lon appeared

by  John P.  Dugan,  Esq.  (Anna Co le l - lo ,  Esq. ,  o f  counse l ) .

TSSUE

whether  pe t l t ioner  was a  person requ i red  to  co l lec t ,  t ru th fu l l y  account

for and pay over r .r i thholding taxes, who wi l l fu l l -y fai led to do so and is thus

l iable to a penalty under sect ion 685(9) of the Tax Law.

FINDINGS OF FACT

l.  On Apri l  27, 1981, the Audit  Divis ion lssued a Not ice of Def ic l€nc) ' r

together with a Statement of Def ic iency, assert ing a penalty pursuant to

sect ion OS5(g) of the Tax Law against pet i t loner,  Hol land Vose ( ' tpet l t lonerr ' ) ,

as a person requlred to col lect,  t ruthful ly account for and pay over wlthholdlng
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taxes of Artspeak, Inc. ( t 'Artspeak") in the amount of $9,827.2O for the years

\977,  1978 and 1979.  The to ta l  anount  was ca lcu l -a ted  as  fo l lows:

I{lthholding Tax Period

October  I  to  Deceurber  31 ,  1977
January I  to Decenber 3l ,  1978
October  I  to  December  31 ,  1979

TOTAL DUE

Amount

$ 1 , 4 6 5 . 3 0
7 ,461 .  r0

900 .80w
2. At a pre-hearing conference, pet i t ioner establ ished that she had

reslgned her posit ion at Artspeak effect ive June 7, L979. The Audlt  DLvlslon

agreed that pet i t ioner rras not l iable for the wtthholding tax period after said

date and cancel led the penalty for the period October I  to Deceurber 3l '  1979.

3. Artspeak was formed in 1976 by pet l t toner,  Hol land Vose, Marvin

Sylvor, Marvints brother Robert Sylvor and two other indl-vlduals. Artspeak was

engaged in the buslness of creat ing visual displays of merchandlse in the

department stores of i . ts respect ive cl ients and i t  also manufactured i tems used

in the displays, such as store banners and display tools.

4. Pet i t ioner met Marvin Sylvor whl le seeklng employment in the dtsplay

advertising fie1d. Marvi.n Sylvor, who was enployed by a conpany named DecoratLve

Plan t ,  agreed to  h i re  pe t i t ioner  fo r  one pro jec t  on  a  t r ia l  bas ls .  Whi le

working on the project Marvin Sylvor told petitioner that Decorative Plant was

ln f inancial  t rouble and since they worked wel l  together,  they could save the

company t f  pet l t ioner knew of anyone wi l l ing to invest money in the company.

The people pet i t ioner brought in were unwil l ing to invest in Decorat ive Plantr

but they were wi l l lng to back pet i t ioner ln a new corporat ion. Thereafter,

Artspeak was formed as noted in Findlng of Fact "3".  In addit ion to thelr

business relat ionship, pet i t ioner also became ronant ical ly l .nvolved with Marvln

Sylvor.
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5. Pet i t loner had no experience in corporate f lnance, account ing or

running a company. In spi te of thls,  she was appointed president of Artspeak

and held the t i t le unt i l  she resigned on June 7, 1979. Her salary nas set at

$250.00 a week. Manrln Sylvor,  who had several  years experLence in the visual

display industry,  was appointed Director of Product Development wlth a salary

of $500.00 a week. l  Robert  Sylvor was secretary of Artspeak. Marvin Sylvor

and Robert  Sylvor had control l lng lnterest.  Ini t ia l ly,  pet i t ioner was to

recelve a l5Z interest in Artspeak, but because Robert  Sylvor refused to invest

ln the company unless he and his brother had a control l lng interest,  she agreed

t o  a c c e p t  1 0 2 .

6. Pet i t ioner slgned checks for the corporat ion and slgned the withholdlng

tax returns. Marvin Sylvor,  however,  l ras the person who decided which bi l ls

nrere to be paid, exercised the control  over the hlr ing and f i r ing of employees

and set their  salar ies. Pet i t loner nade recornmendati .ons to l larvin Sylvor

concerning the hir ing and f i r ing of enployees, but he made the f inal  declslon.

Petitioner played no role in the normal procedure respecting payment of employees

other than formal ly signlng the payrol l  checks. Artspeakrs withholding tax

returns were presented to pet i t loner,  together wlth checks drawn in payment

thereof,  for her slgnature. She would slgn the returns and checks and give

thern to Marvin Sylvor or Artspeakts bookkeeper.  Pett t loner was not aware that

the checks \rere not being sent to New York State untt l  she received the Not ice

Peti t ioner rdas led to bel ieve by Marvin Sylvor that
company for her to act as the I t f ront persontt  because
gotten a bad reputat ion ln the industry.  This wouLd
t l .me to  es tab l i sh  i t se l f  .

i t  was better for the
he had unfairly
a1low the conpany
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o f  Def j -c iency  re fe r red  to  in  f ind ing  o f  t r 'ac t  "1" .2  Pet iE ioner ts  du t ies

i-nvolved contact with Artspeak's cl ients and developing new cl ients.  Al though

pet i t ioner hetd the t i t le of president i t  was Marvin Sylvor,  in concert  wlth

Robert Sylvor,  who actual ly ran the company. Pet i t ioner was directed by Marvin

Sylvor and followed his di-rection without question.

7. In January of.  1979, a representat ive of the Internal Revenue Service

came to the off ices of Artspeak and spoke with pet i t ioner concerning unpaid

federal  withholding ta*es.3 Pet i t ioner lmrnediately confronted Marvin Sylvor

and l-earned that such taxes had in fact not been paid over to the Internal

Revenue Service. An agreenent, was worked out between Artspeak and the Internal

Revenue Service whereby Artspeak agreed to pay the past due federal withholding

taxes on a monthly basis.4 After the vis i t  f rom the Internal Revenue Servlce,

pet i t ioner tr ied to ver i fy that the federal  and state taxes were being paid,

but was denied access to the books and records of Artspeak. Marvin Sylvor,

however,  assured her al l  taxes were being pald.

8 .  Pet i t ioner  res igned as  pres ident  o f  Ar tspeak  e f fec t i ve  June 7 ,  1979.

9. In the fal l  of  L979, the Internal Revenue Service contacted pet i t ioner

again about the federal  withholding taxes of Artspeak. I t  appears that,  af ter

pet i . t ioner lef t  Artspeak, the agreement between Artspeak and the Internal

Revenue Service vas violated by Artspeak. The Internal Revenue Service did not

proceed against pet i t ioner.

It is not clear whether the \irithholding tax returns during the years ln
issue were actual ly f i1-ed with New York State.
Pet i t ioner could not recal l  the dates of the r{r i thholding periods in
quest ion; however,  l t  ls c lear that pet i t ioner was presldent of Artspeak
during the periods i -nvolved since she held the t i t le of president from the
date Artspeak was organized unt i l  she resigned.
It appears that petitioner and l"larvin Sylvor signed said agreement.

2

3
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CONCLUSIONS OF LAW

A. That sect ion 685(g) of the Tax Law provides that any person required

to col lect,  t ruthful ly account for and pay over personal income tax, who

wi11fu1ly fai ls to col lect such tax or truthful ly account for and pay over such

tax or wl l1ful1y attenpts in any manner to evade or defeat the tax or the

payment thereof,  shal l ,  ln addit ion to other penalt ies provlded by law, be

l iable to a penalty equal to the total  amount of the tax evaded, or not col lected,

or not accounted for and paid over.

B. That sectton 685(n) of the Tax Law def ines the word t tpersontt ,  for the

purpose o f  sec t ion  685(g) ,  and reads  as  fo l lo l rs :

t tFor  purposes  o f  subsec t ions  (g ) . . . the  te rm person inc ludes
an lndividual,  corporat lon or partnership or an off icer or
employee of any corporat lon ( lncludlng a dissolved corpora-
t ion)r or I  menber or empLoyee of any partnership, who as
such off icer,  employee or member is under a duty to perform
the act in respect of which the violat ion occuES.r l

C. That " the quest i .on of whether or not someone is a rpersonr requlred to

col lect and pay over withholding taxes is a factual one. Factors determinat ive

of the issue can include whether pet i t loner owned stock'  s igned the tax returns'

or exercised authorl ty over employees and the assets of the corporat iontf

( l t  t t "gt  
" .  

Stat.  t""  C. ,  70 A.D.zd 987, 988).  The holdlng of a corporate

off ice is alone lnsuff lc ient to deem someone a "person" under sect lon 685(n) of

the Tax Law (see Amengual v.  State Tax Conmisslon, 95 A.D.2d 949).

D. That pet i t ioner had no authori ty to decide which corporate obl lgat ion

to pay, no authori ty to hire and f l re enployees except in an advisory capacity

and was denied the authority to examine the books and records of Artspeak. The

record indicates that pet i t ioner was manlpulated by Marvin Sylvor and used as

the t ' f ront persontr whi le he actual ly ran Artspeak without the necessity of

being a corporate off icer.  In short ,  pet i t ioner was president i .n nane on1y.
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Accordingly,  pet l t loner cannot be considered a person

truthfully account for and pay over wlthholding taxes

in ten t  o f  sec t ion  685(e)  and 685(n)  o f  the  Tax  Law.

E. That the pet l t ion of Hol land Vose ls granted

dated  Apr i l  27 ,  l98 l  i s  cance l led .

DATED: Albany, New York

requ i red  to  co l lec t ,

wlthin the meanlng and

and the Not lce of Def ic iency

STATE TAX COMII{ISSION

APR O 4 1gB5
PRESIDENT


