
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Del T. & Susan J. Volchko

for Redetermlnat lon of a Def ic iency or Revision
of a Deternination or Refund of Personal Incme
Tax under Article 22 of the Tax Law for the Year
197 8 ,

AFFIDAVIT OF },TAILING

State of New York :
s s .  :

County of Albany :

Connle A. Hagelund, beLng duly sworn, deposes and says that she is an
employee of the State Tax Comrnission, that she ls over 18 years of age, and that
on the 13th day of December, 1985, she served the wlthin not ice of DecisLon by
cert i f ied mal l  upon Del T. & Susan J. Volchko, the pet l t ioners ln the withl-n
proceeding, b) 'encl-osing a true copy thereof in a securely sealed postpaid
rrrapper addressed as foLlows:

Del T. & Susan J. Volchko
2322 Yan Glesen Drive
P . O .  B o x  3 1 0
Meadow Vista, CA 95722

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Servlce rrrithin the State of New York.

That deponent further says that the said addressee ls the pet l t loner
hereln and that the address set forth on said nrapper l-s the last known address
of  the  pe t i t loner .

before ne this
o f  December ,  1985.

ster oaths
sec t lon  174



S T A T E  O F  N E l i  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

D e c e m b e r  1 3 , 1 9 8 5

Del  T .  &  Susan J .  Vo lchko
2322 Yan Giesen Dr ive
P . O .  B o x  3 1 0
Meadow V is ta ,  CA 95722

Dear  Mr .  &  Mrs .  Vo l chko :

Please take not ice of  the Decis ion of  the State Tax Comrnlss ion enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adrnin ls t rat ive level .
Pursuant  to sect ion(s)  690 of .  the Tax Law, a proceedlng in  cour t  to  rev iew an
adverse declsion by the State Tax Commisslon may be lnstltuted only under
Art ic le  78 of  the Clv l l  Pract ice Law and Rules,  and must  be comrnenced ln the

Supreme Court  of  the State of  New York,  Albany County,  wi th ln 4 months f rom the

dace of  th ts  not lce.

Inqui r les concerning the computat ion of  tax due or  refund a l lowed in accordance

wi th th ls  decls ion may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Li t igat ion Unlt
Bui lding / f9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

DEL T. VOLCHKO AND SUSAN J. VOLCHKO

for  Redeterminat j -on of  a Def ic iency or  for
Refund of Personal Income Tax under Articl-e 22
of  the Tax Law for  the Year 1978.

DECISION

Peti t ioners, Del T. Votchko and Susan J. Volchko, 2322 Yan Giesen Drlve,

P.O.  Box  310,  Meadow V ls ta ,  Ca l i fo rn ia  95722,  f i led  a  pe t i t ion  fo r  redetern ina t lon

of a def ic iency or for refund of personal lncome tax under Art lc le 22 of t }re

Tax  Law fo r  the  year  1978 (F l le  No.  36493) .

On July 28, 1985, pet i t ioners waived their  r lght to a hearl .ng and requested

that a declslon be rendered by the State 1"1 f ,omrnission based upon the Department

of Taxat ion and Finance f i1e. Upon review of the record, the State Tax Coumission

hereby renders the fol lowing decision.

ISSUE

Whether pet i t ioners incurred a change of donlcl le and resident status from

Cal- l fornia to Nerd York on June 8, 1978 or on November 22, L978' or were donici l -

iar l -es and residents of Ner,r  York for the ent lre 1978 tax year.

FINDINGS OF FACT

1. Pet i t ioners, Del T. Volchko and Susan J. Volchko, did not f i le a New

York State personal income tax return for the year L978.

2. On July 29, 1981, the Audit  Divis lon issued to pet i t loners a Statement

of Audit Changes which stated:
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"Since you fai led to reply to our previ .ous let ter(s),  your 1978
personal income tax l iabl l i ty has been computed from information
obtained from the Internal Revenue Service under authori.zatlon of
Federal  law (sect ion 6103(d) of the Internal Revenue Code).

Penalty for late f i l ing at 5Z per month, maximum 252. Penalty for
late payment at \Z per month, maximum 252.

Interest,  for late payment or underpayment at the appl lcable rate.
1  9 7 8
NYS

JOINT

Tota l  lncome 49068.00
Itemized/standard deduction -2400.00
Balance 46668.00
Exempt ions  -1300.00
Taxable income 45368.00

Tax on above
Personal lncome tax due

5065.20
5065.20

Tota l  ln te res t  984,93

T o t a l  d u e  6 0 5 0 . 1 3  6 0 5 0 . 1 3 r '

Accordingly,  on October 30, 1981, the Audit  Dlvls ion issued to pet l t loners a

Notice of Def ic iency for the year 1978 assert ing addit lonal tax due of $5,065.20, 
t

p l u s  i n t e r e s t  o f  $ 1 , 1 3 9 . 3 7 ,  t o r  a  t o t a l  d u e  o f  $ 6 , 2 0 4 . 5 7 .

3, Pr ior to the year at issue and from January 1, 1978 unt i l  Apri l  15'

L978, pet i t ioners resided ln the State of Cal i fornla wherein pet i t loner Del T.

Volchko was ernployed as a district manager for camera sales for Bell & Howell

Company, Chlcago, I l l inois,  and was assl-gned to the terr i tory encompassing

northern Cal l fornia. On Apri l  15, 1978, Bel l  & Howel l  Company assigned Pet i t loner

Del T. Volchko to " the eastern region of the countryr" which lncluded the

terr i tory east of  the Mississippi River,  as regional sales manager ln charge of

catalog accounts. Pet i t ioners purchased a home in Fort  Salonga, New York on

June 8 ,  L978,  bu t  con tend tha t '  f ron  Apr i . l  15 ,  1978 un t i l  November  22 '  L978,

they resided with pet l t loner Del T. Volchkots parents in Fair lawn, Ohio and dld



-3-

not,  therefore, become residents of New York unt i l  Novernber 22, 1978 vhen they

moved into their  Fort  Salonga, New York hone. Pet l t ioners resided ln New York

during 1979 and. 1980 and paid New York State income tax for these years.

4. Pet i t ioners maintain that pet i t ioner Del T. Volchko lras not assigned

to a New York off ice for Bel l  & Howel l  Company and that pet i t ioners could have

chosen to reside ln one of any number of states roaking up the terr l tory assigned.

Pet i t ioner Del T. Volchko cal led on accounts in New York during the period

from Apri l  15, I97B through November 22, 1978, but contends that his incone dld

not der ive direct ly from New York sources durlng this period.

5. Pet i t ioners f i led a joint  federal  lncome tax return for the year 1978

on wh ich  they  l i s ted  income o f  $55,738.00 ,  cons is t lng  o f  pe t i t ioner  De l  T .

Volchko's wages from Bel l  & Howel l  Conpany and $240.00 interest income for a

total  income of $55,978.00 and clalned a deduct ion for moving expenses ln the

amount  o f  $6 ,910.00 ,  resu l t ing  in  a  Federa l  ad jus ted  gross  lncome o f  $49r068.00 .

Pet i t ioners f l1ed a I97B Cal i fornJa Individual Income Tax Return on which they

a l loca ted  $11,628.00  o f  the i r  to ta l  income to  Ca l i fo rn ia  and pa id  a  Ca l i fo rn ia

lncome tax of $55.00. Pet i t ioners also f l led a 1978 Ohio Indivldual Income Tax

Return on which they l lsted thelr  Ohio adjusted gross lncome as $37,440.00

which was computed by deduct ing the $11,628.00 al located to Cal l fornia from

rheir  Federal  adjusted gross income of $49,068.00 and paid an Ohlo income tax

o f  $ 9 7 8 . 0 3 .

CONCLUSIONS OF LAW

A.  That  20  NYCRR I02 .2(d , ) ,  in  e f fec t  fo r  the  year  a t  l ssue,  p rov ides ,  in

per t lnent  par t :

"(d) Donici le.  (1) Dornici le,  in general ,  is the place which an
individual intends to be his permanent home -- the place to which he
intends to return whenever he may be absent.
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(2) A donici le once establ ished cont lnues unt i l  the person in
quest ion moves to a new l-ocat ion with the bona f ide intent ion of
uraklng his fixed and permanent home there. No change of domiclle
results froro a rernoval to a nehr location if the intention ls to
remaln there only for a llnited tine; this rule applles even though
the i.ndividual may have sold or dlsposed of his former home. The
burden ls upon any person asserting a change of domicile to show that
the necessary intention existed. In deterrnl-ning an indivldualts
intent lon ln this regard, his declarat ions wi l l  be given due welght,
but they wtll not be conclusive lf they are conEradlcted by his
conduct.  The fact that a person registers and votes ln one place is
inportant but not necessart ly conclusive, especlal ly l f  the facts
indicate that he did thi .s nerely to escape taxat ion in some other
p l a c e .  t t

B. That pet i t ioners dld not ef fect a change of donlcl le fron Cal l fornia

untiJ- June 8, 1978 when they purchased a home ln Fort Salonga, New York.

Pet i t ioners dld not become donici l iar ies of Ohlo since they had no bona f ide

intention of naking a fixed and permanent home there. However, petitionerst

June 8, L978 purchase of a home ln New York wherein they resided through 1980

effected a change of douric i le to New York as of said date.

C. That pet i t ioners were not donlci led ln or taxable as resldents of New

York for the perlod January 1, 1978 through June 7, L978. Accordlngly,  pet i -

t lonerst L97B New York State personal income tax l labi l l ty is to be recomputed

on the basis that they were nonresidents of the State for the perlod January 1,

1978 through June 7, 1978. Since pet i t loners had no income from New York

sources during their  per iod of nonresidence, they were not required to f l1e a

nonres ident  re tu rn  fo r  sa ld  per lod  [Tax  Law sec t lon  654 and 20  NYCRR 148.1(b) ] .

D .  That  sec t lon  605(a) ( t ) (A)  o f  the  Tax  Law,  in  e f fec t  fo r  the  year  a t  i ssue,

provldes, in pert inent part :

"(a) Resident lndividual. A resident indlvldual means an
ind iv i  dua l :

(1) who is donicl led ln this state, unless

(A) he maintains no permanent place of abode
ln this state, malntalns a permanent place of
abode elsewhere, and spends In the aggxegate
not more than thirty days of the taxable year
i n  t h i s  s t a t e  o r . . . r r .
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E. That 20 NYCRR 102.2(e),  in effect for the year at issue, provides:

r t(e) Pernanent place of abode. A permanent place of abode means
a dwell-ing place permanently naintalned by the taxpayer, whether or
not owned by hin, and will generally include a dwelllng pJ-ace orrned
or leased by his or her spouse. However,  a mere camp or cottage'
which is sul table and used only for vacat ions, is not a permanent
place of abode. Also, a pl-ace of abode, whether ln thls State or
elsewhere, is not deened permanent lf it is maintained only during a
temporary stay for the aecompllshment of a partlcular purpose. For
example, an individual donlciled in another State may be assigned to
his enployer 's New York off lce for a f ixed and l in i ted period, af ter
which he i.s to return to his permanent location. If such an indivi-
dual takes an apartment in New York during thls period, he will not
be deemed a resident,  even though he spends more than 183 days of the
taxable year in New York, beeause hls place of abode here is not
permanent.  He wi l l ,  of  course, be taxable as a nonresident on his
lncome from New York sourees, lncludlng hls salary or other compen-
sation for services performed in New York. However, lf hls assignment
to his employer 's New York off lce is not for a f lxed or l l -nl ted
perlod, his New York apartment will be deened a permanent pl-ace of
abode and he w111 be a resldent for tax purposes lf he spends more
than 183 days of the year in New York.

In the case of a person donlciled in New York, the maLntenance
of a pernanent pJ-ace of abode Ln this State is alone suff ic lent to
nake hiur a resident for tax purposes, even though he remains outslde
the State for the ent ire year;  the 183-day rule appl ies only to
taxpayers who are not domiciled in New York.rl

F. That pet i t ioners became donici l lar ies of New York on June 8, 1978'

maintained a permanent place of abode ln New York from June 8, 1978 through

December 31, 1978 and were, therefore, taxable as resldents pursuant to of

sect ion 605(a)(1) of the Tax Law. Pet i t lonersr Federal  income must be appor-

tioned for the period of residency in the courputation of New York income. In

the computat ion of their  New York taxable income for the perLod of pet l t loners t

residency, their itemized deductlons and thelr allowances for personal exemptlons

must be apport ioned to the resident per iod. In addlt ion, pet i t ioners are

ent i t l -ed to a credlt  for income tax paid to the State of Ohio, apport loned to

the resident per iod.
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G. That the pet i t ion of Del T. Volchko and Susan J. Volchko is granted to

the extent indicated in Conclusions of Law t tC" and rrF",  supra; that the Audit

Divis ion is directed to recompute pet l t ionersr 1978 New York State personal

income tax liability consistent with the declsion rendered herein; and that'

except as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

Drc 1 3 1985
PRESIDENT


