
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Traveler Trading Co.

for Redeterminat lon of a Def ic iency or for Refund
of Unincorporated Business Tax under Art lc le 23 of
the Tax Law for the Fiscal Year Ended June 25,
r 9 7 6 .

In  the Mat ter  of  the Pet i t ion
o f

Sara Spiegler

for  Redeterminat ion of  a Def lc lency or  for  Refund
of New York State Personal Income Tax under Article
22 of the Tax Law and New York City Nonresident
Earnings Tax under Chapter  46,  T i t le  U of  the
Adnin is t rat ive Code of  the Ci ty  of  New York for
the Years L976 and.  1977.

AFFIDAVIT OF MAILING

In the Matter of the Pet i t lon
o f

Gary Spiegler

for Redetermination of a Deficlency or for Refund
of New York State Personal Incone Tax under Art ic le
22 of the Tax Law for the Year 1976, New York State
Personal Income and Unincorporated Business Taxes
under Art ic les 22 and 23 of the Tax Law for the
Year 1977, and New York City Nonresl-dent Earnlngs
Tax under Chapter 46, Ti t le U of the Adninistrat lve
Code of the City of New York for the Years 1976 and
L977 .

State of  New York :
s s .  :

County of Albany :

David Parchuck, bel.ng duly sworn, deposes and says that he is an enployee
of the State Tax Comqission, that he is over 18 years of age, and that on the
13th day of Sept,ember, 1985, he served the withl-n not ice of Decision by
cert i . f ied maiL upon Gary Spiegler,  the pet i t loner in the withln proceeding, bY
enclosing a true copy thereof in a securely sealed postpaid l i l rapper addressed
as fo l lows:

Gary Spiegler
5 Pumpkln Hill
Westpor t ,  CT 06880
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Aff ldavi t  of  Mai l ing

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me thls
13 th  day  o f  September ,  1985.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said htrapper is the last known address

Ehor ized to ad"din is ter  oaths
pursuant to Ta>i Law section I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

September  13 ,  1985

Gary Spiegler
5 Punpkin Hill
Westpor t ,  CT 06880

Dear  Mr .  Sp ieg le r :

Please take not ice of the Decision of the State Tax Cornmlsslon enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant  to  sec t ion(s )  690,722 & I3 l2  o f  the  Tax  Law and Chapter  46 ,  T i t le  U
of the Adurlnistrat ive Code of the City of New York, a proceeding ln court  to
review an adverse declsion by the State Tax Commi.ssion may be inst i tuted only
under Article 78 of the Civil Practice Law and Rules, and must be co'nmenced in
the Supreme Court of the State of New York, Albany County, wlthln 4 months fron
the  da te  o f  th is  no t ice .

Inqulries concerning the computatl"on of tax due or refund allowed l-n accordance
wlth this declsi .on may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat lon Unit
Bulldlng #9, State Carnpus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Ronald Nadler
Rick Minty & Nadler
I0  E .  40 th  S t .  -  Roon 906
New York, NY 10016
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Traveler  Trading Co.

for  Redetermlnat ion of  a Def ic iency or  for  Refund
of  Unincorporated Business Tax under Ar t ic le  23 of
the Tax Law for  the Fiscal  Year Ended June 25,
r976 .

In the Matter of the Pet i t lon
o f

Sara Spiegler

for Redetermlnat ion of a Def ic iency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York City Nonresident
Earnings Tax under Chapter 46, Ti t le U of the
Administrat ive Code of the City of New York for
the  Years  1976 and 1977.

AFFIDAVIT OF MAILING

In the Matter of the Pet l t ion
o f

Gary Spiegler

for Redeterminat lon of a Def ic iency or for Refund
of New York State Personal Income Tax under Art , ic le
22 of the Tax Law for the Year 1976, New York State
Personal Income and Unlncorporated Buslness Taxes
under Articles 22 and, 23 of the Tax Law for the
Year L977, and New York Ci. ty Nonresident Earnings
Tax under Chapter 46, Ti t le U of the Adurlnistrat ive
Code of the City of New York for the Years L976 and,
1 9 7 7 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornnlssl-on, that he ls over 18 years of age, and that on the
13th day of September, 1985, he served the wlthin not ice of Decision by
cert i f ied nal l  upon Ronald Nadler,  the representat ive of the pet l t loners ln the
withln proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:
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Aff idavi t  of  Mal l ing

Ronald Nadler
Rick Mlntz & Nadler
10  E.  40 th  S t ree t  -  Roon 906
New York, NY 10016

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said \ t rapper is the
last known address of the representat ive of the pet l t ioner.

Sworn to before me th is
13 th  day  o f  Sep tember ,  1985 .

Authorlzed
pursuant to

ster  oaths
sec t i on  174

to admi



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon
o f

Traveler  Trading Co.

for  Redeterminat ion of  a Def ic iency or  for  Refund
of  Unincorporated Business Tax under Ar t ic le  23 of
the Tax Law for  the Flscal  Year Ended June 25,
1976 .

In the Matter of the Pet i t ion
o f

Sara Spiegler

for Redeternlnat ion of a Def ic iency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York City Nonresldent
Earnings Tax under Chapter 46, Ti t le U of the
Adnl.nistrat ive Code of the City of New York for
the  Years  1976 and 1977.

AFFIDAVIT OF MAILING

In the Matter of the Pet l t ion
o f

Gary Spiegler

for Redet,ermlnat ion of a Def ic iency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax Law for the Year 1976, New York State
Personal Income and Unincorporated Business Taxes
under Articles 22 and. 23 of the Tax Law for the
.Iear 1977, and New York City Nonresident Earnings
Tax under Chapter 46, Ti t le U of the Administrat ive
Code of the City of New York for the Years 1975 and
1977 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conrmission, that he is over 18 years of age, and that on the
13th day of September, 1985, he served the rnr i thln not ice of Decisi .on by
cert l f led rnai l  upon Sara Spiegler,  the pet i t ioner in the within proceeding'  bY
enclosing a true copy thereof in a securely sealed postpaid htrapper addressed
as fo l lows:

Sara Spiegler
5 Punpkin l{ill
Westpor t ,  CT 06880
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Aff idavl t  of  Mal l lng

and by deposit lng same enclosed
post off lce under the exclusive
Service within the State of New

That deponent further says
hereln and that the address set
o f  the  pe t l t ioner .

Sworn to before me this
13 th  day  o f  September ,  1985.

Authorized
pursuant to

admin e r  oa ths
Tax Law sec t l on  174

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the said addressee is the pet i t loner
forth on sald wrapper is the last known address

z_



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E ! i l  Y  O  R K  1 2 2 2 7

S e p t e m b e r  1 3 , 1 9 8 5

Sara Spiegler
5 Punpkin Hill
Westpor t ,  CT 06880

Dear  Ms.  Sp ieg le r :

Please t .ake not iee of the Decislon of the State Tax Conrnission enclosed
herewlth.

You have now exhausted your right of revl.ew at the admlnistrative level.
Pursuant to sect ion(s) 600 & 1312 of the Tax Law and Chapter 46, Tl t le U of
the Adrninlstrat ive Code of the City of New York, a proceeding ln court  to
review an adverse declslon by the State Tax Connission may be inst i tuted only
under Article 78 of the Civll Practi-ce Law and Rules, and must be conrmenced in
the Supreme Court of the State of New York, Albany County, wlttrin 4 months from
the da te  o f  th is  no t ice .

Inqulrles concernlng the computation of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigation Unlt
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petl t ioner I  s Representat ive
Rona1d Nadler
Rick Mintz & Nadler
10 E. 40th Street -  Roorn 906
New York, NY 10016
Taxing Bureauf s Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Traveler Trading Co.

for Redeterur inat ion of a Def ic iency or for Refund
of Unincorporated Business Tax under Art ic le 23 of.
the Tax Law for the Fiscal Year Ended June 25,
t 9 7 6 .

In the Matter of the Pet i t lon
o f

Sara Spiegler

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York City Nonresident
Earnings Tax under Chapter 46, Tl t le U of the
Administrat ive Code of the City of New York for
the Years 1976 and, 1977.

AFFIDAVIT OF }'AILING

In the Matter of the Pet i t lon
o f

Gary Spiegler

for Redeterminat ion of a Def ic lency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax Law for the Year 1976, New York State
Personal Income and Unlncorporated Business Taxes
under Articles 22 and 23 of the Tax Law for the
Year 1977, and New York City Nonresident Earnings
Tax under Chapter 46, Ti t le U of the Adninistrat lve
Code of the City of New York for the Years 1976 and'
1 9 7 7 .

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cornsr ission, that he is over 18 years of age, and that on the
l3th day of September, 1985, he served the within not ice of Decision by
cert l f ied mal1 upon Traveler Trading Co.,  the pet i t ioner ln the withln
proceedlnB, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Traveler Tradlng Co.
c/o Rick, Mintz & Nadler
l0 E. 40th Street,  Roorn 906
New York, NY 10016
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Af f idavi t  o f  Mai l ing

and by deposi t ing same enclosed
post  of f ice under the exclus lve
Serv ice wi th in the State of  New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
13 th  day  o f  September ,  f985.

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
York .

that  the said addressee is  the pet l t ioner
forth on said wrapper ls the last known address

Authorized to
pursuant to Tax

is ter  oaths
sec t i on  174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  1 2 2 2 7

September  13 ,  1985

Traveler Trading Co.
c/o Rick, Mintz & Nadler
l0  E .  40 th  S t ree t ,  Room 906
New York, NY 10016

Gentlenen:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administratlve level.
Pursuant to section(s) 690 & 722 of the Tax Law, a proceedlng in court to
review an adverse decision by the State Tax Commission may be lnst i tuted only
under Art ic le 78 of the Civl l  Pract ice Law and Rules, and must be commenced ln
the Supreme Court of the State of New York, Albany County, wlthin 4 months from
the da te  o f  th is  no t lce .

Inquiries concerni.ng the conputation of tax due or refund allowed in accordance
wlth this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigatlon Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc :  Pe t i t i one r r s  Rep resen ta t i ve
Ronald Nadler
Rick,  Mintz & Nadler
10  Eas t  40 th  S t .  ,  Roon  906
New York,  NY 10016
Taxing Bureauf  s  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet l t ion

o f

TRAVELER TRADING CO.

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Buslness Tax under
Art ic le 23 of the Tax Law for the Fiscal Year
Ended June 25 ,  1976.

In  the l ' la t ter  of  the Pet i t lon

o f

SARA SPIEGLER

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
City Nonresident Earnlngs Tax under Chapter 46,
Ttt le u of the Adminlstrar ive code of the cl ty
of New York for the Years L976 and L977.

In the Matter of the Pet i t ion

o f

GARY SPIEGLER

for Redeterminat lon of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law for the Year
L976, New York State Personal Income and
Unincorporated Business Taxes under LrttcLes 22
and 23 of the Tax Law for the \ear 1977, and
New York Cit,y Nonresident EarnLngs Tax under
Chapter 46, Ti t le U of the Adninistrat ive Code
of the City of New York for the Years 1976 and
1977 .

DECISION

Pet i t loner ,

S t ree t ,  Room 906,

Traveler Trading Co.,  c lo Rick'

New York ,  New York  10016,  f i led

Mlntz & Nadler,

a  pe t i t ion  fo r

10 East 40th

redeterminat ion
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of a def ic lency or for refund of unlncorporated business tax under Art ic le 23

of the Tax Law for the f iscal  year ended June 25, 1976 (Fi fe No. 30982),

Pet i t ioner,  Sara Spiegler,  5 Punpkin Hi l l ,  lJestport ,  Connect icut 06880,

f l led a pet i t ion for redeterminat ion of a def ic iency or for refund of New York

State personal income tax under Article 22 of. the Tax Law and New York City

nonresldent earnings tax under Chapter 46, Ti t le U of the Adninistrat ive Code

of the City of New York for the years L976 and 1977 (Fi le No. 30980).

Pet i t ioner,  Gary Spiegler,  5 Pumpkin H111, lJestport ,  Connect icut 06880,

f i led a pet i t lon for redetermlnat ion of a def ic iency or for refund of New York

State personal income tax under Art ic le 22 of the Tax Law for the year 1976,

New York State personal income and unincorporated buslness taxes under Art ic les

22 and 23 of the Tax Law for the year L977, and New York City nonresident

earnlngs tax under Chapter 46, Ti t le U of the Adurlnlstrat ive Code of the City

o f  New York  fo r  the  years  1976 and 1977 (F i le  Nos.  31395 '  31396 and 31397) .

A fornal hearing was cornmenced before Arthur Btay, Hearing Off icer,  at  the

off ices of the State Tax Corrmission, Two Worl-d Trade Center,  New York, New

York ,  on  August  9 ,  1983 a t  10 :20  A.M. ,  con t , inued a t  the  same o f f i ces  on  May 10 '

1984 a t  1 :15  P.M.  and conc luded a t  the  same o f f i ces  on  Ju ly  31 '  L984 a t  10 :30  A.M. '

with al l  br iefs to be submitted on or before December 31r L984. Pet l t ioner

appeared by  R ick ,  Min tz  &  Nad ler ,  P .C.  (Joseph R ick ,  C.P.A.  and Rona ld  J .

Nad ler ,  C .P.A. ) .  The Aud i t  D iv ls ion  appeared by  John P.  Dugan,  Esq.  (Kev in  A .

C a h i l l ,  E s q . ,  o f  c o u n s e l ) .

TSSUES

I .  Whe the r

Co .  i s  l i ab le  f o r

the Audlt  Dlvls lon properly

addit ional unincorporated

determined that Traveler Tradlng

bus iness  tax .
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I I .  Whether the Audit  Divis lon properly determined

l iable for addit ional New York State personal income tax

nonresLdent earnings tax.

I I I .  Whether the Audit  Divis ion properly determined

l iable for addit lonal personal income tax for the years

porated buslness tax for the year 1977 ar.d, New York City

tax  fo r  the  vears  1976 and 1977.

that Sara Spiegler is

and New York City

that Gary Spiegler was

1976 and L977, unincor-

nonresldent earnings

FINDINGS OF FACT

1. Pet i t ioner Traveler Trading Co. f l led a New York State Partnershlp

Return for the period January 1, 1976 through June 25, 1976.

2. Pet i t ioner Sara Splegler f t led New York State incoue tax nonresldent

returns and nonresldent earnings tax returns for the Clty of New York for the

y e a r s  1 9 7 6  a n d  1 9 7 7 .

3. Pet i t ioner Gary Spiegler f1led New York State income tax nonresldent

returns and nonresldent earnings tax returns for the Clty of New York for the

years 1976 and 1977. t{e did not f i le a New York State Unincorporated Buslness

Tax Return for the year 1977.

4. On July 24, 1980, the Audit  Divis ion issued a Not ice of Def ic iency to

pet i t ioner Traveler Trading Co. assert lng a def ic iency of unincorporated

buslness t .ax for the f iscal  year ended June 25, L976 in the amount of $4'400.32,

p lus  pena l ty  and in te res t  o f  $11482.76 ,  fo r  a  to ta l  amount  due o f  $51883.08 .

The Statement of Unincorporated Business Tax Audit Changes explained that the

asserted def ic iency of unincorporated business tax was premised upon the

disallowance of purchases which were overstated due to an embezzlement. The

Statement further explained that an embezzlement loss is deduct ible only in the

yeat of discovery and that the amount of the loss must be reduced by the amount
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of ant ic ipated recovery. The amount of the disal lowed purchases of $80'000.00

was distr lbuted ln equal shares to the partners of Traveler Trading Co. -  Gary

Spiegler and Sara Spiegler.  The penalty was asserted pursuant to sect ion

685 (c) of the Tax Law for underpa)rment of estimated tax

5 .  On Ju Iy  24 ,  1980,  the  Aud l t  D iv is lon  lssued a  Not ice  o f  Def lc iency  to

Sara Spiegler assert ing a def lc iency of New York State personal lncome tax and

New York City nonresident earnings tax for the years 1976 and 1977 in the

amount  o f  $6 ,935.87 ,  p lus  pena l ty  and in te res t  o f  $1 ,949.50 '  fo r  a  to ta l -  amount

due o f  $8 ,885.37 .  For  the  year  L976,  the  Aud i t  D iv is lon  inc reased Sara  Sp leg le r ts

distr ibut ive share of partnership income by $40,000.00 as a result  of  the

disal lowed purchases described in Finding of Fact "4",ggpra..  For the years

1976 and 1977, the Audit  Divis ion increased Sara Spleglerrs distr ibut lve share

of partnership income from the partnership known as 35-37 West 23rd Street

Assoc ia tes  in  the  amounts  o f  $4 ,948.83  and $2 '995.54 ,  respec t ive ly .  The

increase in the dlstrlbutive share of partnership income arose from adjusting

the useful  l i fe ut i lLzed by 35-37 West 23rd Street Associates to compute the

depreclatlon on the building owned by it from five and one-half years and eight

years, whlch were ut i l ized. for the years 1976 and L977, to thir ty years. For

the year L977, the Audit  Divis lon increased Sara Splegler 's distr ibut ive share

of partnership income from the partnership of Colt ,  Park Associates by $252.00

based upon an examinat ion of the Colt ,  Park Associates partnership return.

6. On July 24, 1980, the Audit  Dlvis lon lssued a Not ice of Def ic lency to

Gary Spiegler assert ing a def ic iency of New York State personal income tax and

New York City nonresident earnings tax for the year L976 Ln the amount of

$ 9 , 1 5 6 . 7 7 ,  p l u s  i n t e r e s t  o f  $ 2 , 5 8 6 . 0 4 ,  f o r  a  b a l a n c e  d u e  o f  $ 1 1 , 7 4 2 . 8 1 .  T h e
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Not ice of Def ic lency was premised upon lncreaslng Gary Splegler 's distr lbut lve

share of partnershlp income by $40,000.00 as a result  of  the dlsal lowed purchases

descrlbed in Flndlng of Fact "4", ggpl1. The Audit Division also increased

said pet i t lonerrs distr lbut lve share of partnership income fron 35-37 West 23rd

Street Associates by $12 ,249.17 based upon the adjustment to the useful  l l fe of

the building and the Audit Division's understandlng that Gary Spiegler had an

approxlmately 71 percent interest in 35-37 l , Iest 23rd Street Assoclates. The

Audit  Divis ion also attr ibuted $8,164.00 of comlsslon income to Gary Spiegler

for 1976 ar is ing from pet i t ionerrs income from l luncle Novelty Co.,  Inc. ("Muncle").

In reaching this determlnation, the Audlt Dlvislon concluded that Gary Spiegler

did not have a place of buslness outslde New York and that he was conduct lng

buslness within New York.

7. On July 24, 1980, the Audit  Divis ion issued a Not ice of Def ic iency to

Gary Spiegler assert ing a def ic iency of New York State personal income tax and

New York Clty nonresident earnings tax for the year 1977 Ln the amount of

$ 1 , 9 3 9 . 6 9 ,  p l u s  i n t e r e s t  o f  $ 4 0 3 . 2 5 ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 2 , 3 4 2 . 9 4 .  T h e

Staternent of Personal Income Tax Audit Changes explained that the asserted

def ic iency was preuised upon several  adjustments. First ,  the Audit  Dlvls lon

attr ibuted to Mr. Spiegler addit ional income of $7,414.00 ar is ing from the

adjustment to the useful  l i fe of the bui lding ut i l lzed by 35-37 l lest 23rd

Street Associates. The Audit  Divis ion also dlsal lowed a reported loss of

$4r301.00 fron Can-Am Dri l l ing Programs since i t  was not documented that the

loss was properly al located to New York. The Audit  Divis ion also attr ibuted

$L4,298.00 of addit ional coumission income from Muncie. Last ly,  the Audit

Divis ion nodif ied Mr. Spieglerrs reported computat ion of the al locat ion of

wages to New York as fol lows:
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Reported Adjusted

Total  days worked in year 342 301
Days worked ou ts ide  N.Y.  229 190
Days worked in  N.Y.  113 11 I

No information was presented to explain the basis for the change in

the total  days worked in the year.

B. 0n July 24, 1980, the Audlt  Divis ion lssued a Not ice of Def lc lency to

Gary Spiegler assert ing a def ic iency of unincorporated business tax for the

year  L977 in  the  amount  o f  $305.11 ,  p lus  pena l - ty  and ln te res t  o f  $17I .74 '  fox  a

total  amount due of $476.85. The asserted def ic iency was premised upon thb

Audit  Divis lonrs conclusion that Gary Spieglerts income from Muncle was subJect

to unlncorporated buslness tax. The penalt ies were asserted pursuant to

sec t ions  685(a)  (1 )  and 685(a)  (2 )  o t  the  Tax  Law fo r ,  respec t lve ly '  fa i lu re  to

fl.le an unincorporated buslness tax return and failure to pay amounts shown as

tax on a return required to be f i led.

9. Traveler Trading Co. (rrTrading Co.t t)  \ i ras a partnershlp which engaged

in the importat ion and domest ic sale of I la l loween and novelty i tems. Sara

Spiegler and Gary Spiegler hrere equal partners of Tradlng Co. unt i l  June 25'

L976.  Thereaf te r ,  the  assets  and l iab i l i t ies  o f  Trad lng  Co.  r re re  t rans fer red

to Traveler Trading Co.,  Inc. and stock ownershlp was held equal ly by Sara

Spiegler and Gary Spiegler.

10. During the years L975, 1976 and 1977, Tradl.ng Co. and i ts successor,

Traveler Trading Co.,  Inc.,  sustalned embezzLement losses ar ls lng from act lons

taken by i ts bookkeeper.  The embezzled funds were concealed by adding the

amount embezzLed to Trading Co. fs purchases account.  In order to determine the

amount of the embezzlement, Mr. Speigler shoved the Audlt Division copies of
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bank checklng account statements. Circled amounts thereon indicated the

amounts that were embezzled and, hence, the amounts by which purchases were

overs ta ted .

11. The embezzlement loss was discovered in l , larch or Apri l ,  L977. 0n or

about June 20, L977, Trading Co. and Traveler Trading Co.,  Inc. conrmenced a

lawsuit against Chase Manhattan Bank and an accounting firm j-n the amount of

$300,000.00 to recover the losses sustained as a result  of  the embezzlenent.

In  1984,  p la in t i f f s  rece ived $105,000.00  fo r  the  de fa lca t ion  loss  sus ta ined in

1975 and defendants were issued a general  release from subsequent l i t lgat ion on

this complaint.

12. The partnership of.  35-37 l{est 23rd Street Associates l ras a f l rn whose

business act lv i ty consisted of ownership of a bui lding. The bui lding was bui l t

in 1879 and contained an antiquated hand-operated elevator. The ftrst floor of

the bui lding contained a store. Approxlnately one-thlrd of the second f loor

was used as an off ice. The balance of the second f loor,  as wel l  as the third

and fourth f loors, were used for storage. The higher f loors of the bui ldtng

were tested and found to be weak. In determining the useful  l i fe of the

bui lding for the reported computat ion of depreclat l .on, 35-37 l , Iest 23rd Street

Associates took into account the age of the bui lding and a let , ter f rom an

engineer concerning the condit ion of the bul lding.

13. Gary Splegler and Sara Spiegler each had a f i f ty percent interest in

35-37 West 23rd Street Associates. Howeverr the reported depreciat lon expense

of the bui lding was not the same for each partner since they acqulred their

shares of the partnership at di f ferent t imes and reported dl f ferent cost bases

for  deprec ia t ion .
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L4. The Audit Divlsion eoncluded that Sara Spiegler had additional income

fron Colt ,  Park Associates in 1977 based upon an examinat ion of the Colt ,  Park

Associates partnership return. However, the Audit Dlvision was unable to

explain why this income was consi.dered subJect to New York State tax.

15. Pr lor to the periods in issue, Gary Spieglqr developed customer

accounts from the sale of carnival and ride tickets for Muncie. During the

periods in issue, these customers continued to place orders with Muncie without

contacting Gary Spiegler. tluncie, in turn, would mail a cornmfss{en check to

Gary Spiegler ei ther at his home in Connect lcut or at  Trading Co.,  depending

upon the location of the customer. That ls, if the company that ordered the

t ickets was located outside of New York State, the connisslon checks would be

sent to Gary Splegler at his hone in Connect lcut.  I f  a company located in New

York ordered t ickets from Muncie, the commission checks would be sent to

Trading Co.

L6. Gary Spleglerfs business act iv i ty at hone with respect to Muncie

consisted of receiving checks and draft ing deposit  s l lps. His accountant

prepared Mr. Spieglerfs tax returns al locat lng the comnission income on the

basis of what Mr. Spiegler told hin.

L7. Gary Spiegler malntained an i t inerary of the number of days worked

withln and without New York State. This i t lnerary was used by Mr. Spiegler 's

accountant ro determine the reported al locat ion of wages. Although this

i t inerary was aval lable for inspect ion at the t ine of the audlt ,  i t  was not

provided since the toplc of allocatlon of h'ages was not broached durlng the

aud l t .
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CONCLUSIONS OF LAW

A. That the New York adjusted gross income of a nonresldent lndividual is

the sum of r t [ t ]he net amount of i tems of income, gain, loss and deduct l .on

enter lng into his federal  adjusted gross income, as def lned ln the laws of the

United States for the taxable year derived from or connected with New York

sources . . . "  w i th  cer ta l .n  mod i f i ca t ions  ITax  Law $632(a)  (1 )  ] .

B. That losses ar is ing from theft  are deduct lble pursuant to sect ion

165(a)  o f  the  In te rna l  Revenue Code [Treas .  Reg.  S f . f65-8(a) (1 ) ] .  The te rm

tt thef t t '  is deemed to includ e t 'embezzlement" ITreas. Reg. S 1 .  165-8 (d) ]  .

C .  T h a t  T r e a s .  R e g .  S 1 . 1 6 5 - 8 ( a ) ( 2 )  p r o v i d e s :

"A loss ar is ing frorn theft  shal l  be treated under sect ion 165(a)
as sustained durlng the taxabLe year in which the taxpayer discovers
the  loss .  See sec t ion  165(e) .  Thus ,  a  the f t  loss  i s  no t  deduc t ib le
under sect ion 165(a) for the taxable year ln which the theft  actual ly

tin
for reimbursement wlth respect to which there is a reasonable ProsPect
o f  recovery '  see  paragraph (d )  o f  $  1 .165-1 . "  (emphas is  added) .

D, That since the embezzLement loss was not discovered unt i l  L977, the

Audit Divlslon properly concluded that the embezzlement loss l^ras not deductlble

L n  L 9 7 6  [ T r e a s .  R e g .  S f . 1 6 5 - 8 ( a )  ( 2 )  ]  .

E .  T h a t  T r e a s .  R e g .  $ 1 . 1 6 5 - f ( d ) ( 3 )  p r o v i d e s :

I 'Any loss ar is ing from theft  shal l  be treated as sustalned
during the taxable year ln which the taxpayer discovers the loss (see

$ 1 .165-8 ,  re la t lng  to  the f t  losses) .  However ,  l f  in  the  year  o f
dlscovery there exlsts a claim for reimbursement wlth respect to
which thEre Ls a reasonable prospect, of recovery, no portion of the
loss with resDect to which reimbursement may be received is sustained

oses of sect ion 165, unt i l  the taxable year ln which l t  can
be ascer ta ined wi th reasonable cer ta in r  or not such re
ment  w i l l  be  rece l ved . "  ( eu rphas i s  added ) .

F. That assuming that the partnership of Traveler Tradlng Co. contlnued

to exlst  for tax purposes Ln L977, Gary Spiegler and Sara Spiegler would not

have been ent i t led to deduct the embezzlement losses on their  respect ive
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personal income tax returns, s ince there existed at that t ime a reasonable

prospect for recovery, as evidenced by the lawsuit against Chase Manhattan Bank

and the accounting firrn.

G.  That  in  de termLn ing  the  use fu l  l i fe  o f  an  asset ,  T reas .  Reg.  S f .$7(a) - l (b )

provides, i .n part  ,  as f  ol lows:

' r  (b) Useful  l i fe.  For the purpose of sect ion 167 the est imated
useful  l i fe of an asset is not necessari ly the useful  l i fe inherent
in the asset but is the period over which the asset may reasonably be
expected to be useful  to the taxpayer in hls trade or business or in
the product ion of his income. This period shal l  be determlned by
reference to his experlence with slni lar property taking lnto account
present condit ions and probable future developments. Some of the
factors to be considered in determlning this perlod are (1) wear and
tear and decay or decl- lne from natural  causes, (2) the normal progress
of the art, economic changes, inventi.ons, and current developments
wlthin the industry and the taxpayerts trade or business, (3) the
cl inat ic and other local condit lons pecul iar to the taxpayerfs trade
or business, and (4) the taxpayerts pol icy as to repalrs,  renewals,
and replacements.r l

H. That in view of the age, condit ion and use of the bui lding owned by

35-37 West 23rd Street Associates, pet i t ioners have establ ished that the useful

l l fe that they ascr ibed to the bui lding for purposes of computing depreciat ion

was reasonable under the circumstances.

I .  That Sara Spiegler has fal led to sustain her burden of proof of

establ ishing that the income from Colt ,  Park Associates was not subject to New

York  Sta te  persona l  income tax  [Tax  Law $689(e) ] .

J.  That based upon a1l of  the facts and clrcumstances presented, Gary

Spiegler has sustained his burden of proof of establ lshing that hls al locat ion

of wage income was proper [Tax Law $689(e) ] .  Accordingly,  the port lon of the

Not ices of  Def ic iency issued

t i one r r s  a l l oca t l on  o f  r r ages

to Gary Spiegler based upon the adJustment to pet l-

within and without New York State ls cancel led.
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K. That Gary Spiegler has not sustained his burden of proof of establ ishlng

that the loss from Can-An Drill ing Programs was properly allocated to New York

[ T a x  L a w  $ 6 8 9 ( e )  ] .

L.  That since the income received by Traveler Trading Co. from Muncie was

the result  of  Gary Spieglerfs efforts,  and since Gary Spiegler did not maintain

an office at his home in Connecticut r^/ith respect to his cornmission generatlng

act iv i t ies from MuncLe, i t  must be concluded that the only off ice maintained by

Gary Spiegler with respect to this Lncorne was in New York at the off ices of

Traveler Trading Co. Accordingly,  the Audit  Dlvis ion properly concluded that

Gary Spiegler 's incone from Muncle was subject to New York State personal

income tax  and un incorpora ted  bus iness  tax  (Tax  Law $$632(c) ,  707 (a ) ) .

M. That the pet i t ion of Traveler Trading Co. is granted to the extent of

Conclusion of Law t tHrt ;  that the pet i t lon of Sara Spiegler ls granted to the

extent of Concluslon of Law "H"; that the pet i t lon of Gary Spiegler is granted

to the extent of Conclusions of Law rrHrr and rrJrr  '  that the Audit  Dlvis ion is

directed to rnodify the not ices of def ic iency in accordance herewith; and that

except to the extent that the pet l t ions are granted above, the not ices of

def ic iency are susta ined.

DATED: Albany, New York
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