
State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Couunission, that he ls over 18 years of age, and that on the
6th day of February, 1985, he served the within not ice of DecLslon by certLf led
mai l  upon Cl i f ford Thompson, the pet i t ioner ln the withln proceedJ-ng, by
enclosing a true copy thereof in a securely sealed postpaid rrrapper addressed
as fol lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion :
o f

Cl i f ford Thompson :

for  Redetermlnat ion of  a Def ic iency or  for  Refund :
of NYS Personal Income Tax under Article 22 of the
Tax Law and New York City Personal Income Tax under:
Chapter  46,  T i t le  T of  the Adnin is t rat ive Code of
the Ci ty  of  New York for  the Years 1977 & 1979.  :

Cl i f ford Thompson
18 Devon Place
S ta ten  f s f snd ,  I IY  f 0301

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th ln the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
6 th  day  o f  Feb rua ry ,  1985 .

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the UnLted States Postal
York.

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address

Author ized to n i s te r  oa ths
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February  6 ,  1985

Cli f ford Thompson
18 Devon Place
Sta ten  Is land,  NY f0301

Dear Mr. Thompson:

Please take not ice of the Decision of the State Tax Cournission enclosed
herewith.

You have now exhausted your r ight of  review at the adninistrat ive level.
Pursuant to sect ion(s) 690 & l3l2 of.  the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the conputat ion of tax due or refund al lowed in accordance
wi th  th is  dec ls ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

CLIFFORD THOMPSON

for Redet,erminat ion of a Def ic iency or for
Refund of New York State Personal Incone Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46, Ti t le
T of the Adninistrat lve Code of the City of New
York for the Years L977 and 1979.

DECISION

Peti t ioner,  Cl i f ford Thompson, 18 Devon Place, Staten Island, New York

10301, f i led a pet i t ion for redetermlnat ion of a def ic iency or for refund of

New York State personal income tax under Article 22 of the Tax Law and New York

City personal income tax under Chapter 46, Tl t le T of the Administrat ive Code

of the City of New York for the years 1977 and, 1979 (File No. 40323).

A snal l  c laims hearing was held before Al len Caplowalth, Hearing Off icer '

at  the off ices of the State Tax Commisssion, Two World Trade Center,  New York,

New York, on March 13, 1984 at 2:45 P.14. Pet i t ioner appeared pro se. The

Audit  Divis ion appeared by John P. Dugan, Esq. (Michael Git ter '  Esq. '  of

counse l ) .

ISSUES

I. Whether pet i t loner 's claiu for refund for 1977 was t inely f i led.

I I .  Whether pet i t ioner may claim a deduct ion for al imony in 1979, where

such alimony payments were made in taxable year L977.

FINDINGS OF FACT

l .  Cl l f ford Thompson

Income Tax Resident Return

(hereinaf ter  pet i t ioner)  f i led a New York

(with New York City Personal Incone Tax)

S ta te

for  the
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year L977. Although pet i t ioner had clained a deduct ion for al inony of $4,800.00

on his L977 Federal  return, he inadvertent ly neglected to claim such deduct ion

on his New York State return.

2. On January 30, 1980, pet i t ioner f i led a New York State Income Tax

Resident Return (with City of New York Personal Income Tax) for the year 1979

whereon he claimed an adjustment to i -ncome of $4r800.00. Said adjustment

clai-ned was for the allnony pald in 1977 which he failed to claim on hls 1977

New York return.

3. On November 4, 1981, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t loner wherein, based on a Federal /State income match'  the

adjustment to income for al imony of $4,800.00 clained on his 1979 New York

State return, but not c laimed for Federal  purposes in said yearr wBS disal lowed

in ful l .  Said statement explained that:

rrThe starting point for conputing the New York tax liability is
Federa l  ad jus ted  gross  lncome. . . t t .

4.  On November 7, 1981, pet i t ioner f i led a Clalm for Credit  or Refund of

Personal Income Tax for the year 1977. Said claim, in the amount of $926.00'

was f1led based on pet iLionerrs omission of the al imony deduct ion on his 1977

New York State return.

5 .  On September  10 ,  1982,  the

wherein it was explained that:

"A L977 amended return on
been f i led  by  Apr i l  15 ,  1981.
f i led  a f te r  Apr i l  15 ,  1981,  no
amended return. rr

6.  Pet i t ioner clalmed that he

return in early 1980. He submitted

1982. Said copy was dated January

Audi t  Div is ion sent  pet i t ioner  a le t ter

which a refund is requested must have
Since your 1977 amended return ldas
refund can be issued on your 1977

f i led an amended 1977 return with hls 1979

a copy of such amended return on Septenber 15'

3I,  1980. The Audit  Divis ion contended that
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i t  had no record of receiving pet i t ionerrs or iginal  amended return; however,  i t

appears evident that such arnended return was filed prior to the Audit Dlvislonr s

receipt of  the copy on September 15, 1982 slnce i- ts let ter of  Septenber l0 '

1982 nakes speclf ic reference to such amended return.

7. On October 7, L982, the Audit  Dlvis ion issued a Not ice of Def ic iency

against pet l t i .oner for the year 1979. Said not ice, which was based on the

Statement of Audit  Changes issued November 4, 1981, asserted addit ional New

York State personal income tax of $671.52, New York City personal income tax of

$ 2 0 6 . 0 7 ,  p l u s  i n t e r e s t  o f  $ 2 3 5 . 7 1 ,  f o r  a  t o t a l  d u e  o f  $ 1 r 1 1 3 . 3 0 .

8. Petj-tioner argued that he clained the alimony deductlon on both his

7979 return and his L977 amended return, which he alleged was ftled in conJunction

therewlth, in order to give the State the opt ion of al lowing the deduct ion in

e i ther  year ,  a t  the  Sta te fs  d isc re t ion .

9. Pet i t ionerts I977 Federal  return was audited by the Internal Revenue

Service. As the result  of  said audit ,  an adJustment of $830.00 was made to

contr ibut ions. On July l ,  1979 pet i t ioner f i led Form IT-115, Report  of  Change

in Federal Taxable Income, and paid the additional New York State and City

taxes  o f  $159.00  computed to  be  due thereon.

10. The contr ibut ions clai-ued on pet i t lonerts amended 1977 New York State

return were not reduced by the adjustment of $830.00.

11. In his pet i t ion of Novernber 20, 1982, pet l t ioner claimed an increased

refund total ing $1,085.00 for L977. Said amount is comprised of his or lginal

c la im o f  $926.00  p lus  the  $159.00  pa id  on  Ju ly  1 ,  L979.

CONCLUSIONS OF LAW

A. That  sect ion 6I2(a)  of  the Tax Law provi .des that :

t t . . .The New York adjusted gross income of  a res ident  ind iv idual
means his federal adjusted gross income as defined in the laws of the
Un i ted  S ta tes  f o r  t he  t axab le  yea r . . . t t .
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Sect ion T46-L12.0(a) of the Adninlstrat i -ve Code of the City of New York

provides an ident ical  def ini t ion for City adjusted gross income.

B. That pet i t ioner ls not properly ent i t led to the $4,800.00 al lnony

deducti.on in 1979 since he is a cash basls taxpayer and the alimony Pa)ments at

lssue were made in 1977. Furthermore, s ince sald deduct ion was not clalmed for

Federal  purposes Lr L979, i t  is not properly al lowable for State and City

purposes  pursuant  to  sec t ion  6L2(a)  o f  the  Tax  Law and sec t ion  T46-112.0(a)  o f

the Administrative Code of the City of New York.

C. That sect ion 687(a) of the Tax Law and sect ion T46-L87.0(a) of the

Administrative Code of the Clty of New York provide in pertinent part that:

"Clain for credit or refund of an overpa)ment of lncome tax
shall be filed by the taxpayer wlthin three years fron the tlme the
return was filed or thro years from the time the tax was paid, whlchever
o f  such per iods  exp i res  the  la te r . . . t ' .

D. That sect ion 687(e) of the Tax Law provldes ln pert inent Part  that:

I'No credlt or refund shall be allowed or made, except as provided
in subsect ion ( f)  of  this sect ion or subsect ion (d) of sect lon slx
hundred ninety,  af ter the expirat ion of the appl icable perlod of
l in i tat ion specif ied in this art ic le,  unless a claim for credit  or
refund is f l led by the taxpayer within such period."

Sect ion T46-187.0(e) of the Adninistrat lve Code of the City of New York

contains a simi lar provision.

E. That pet i t ionerts Clain For Credit  or Refund of Personal Incone Tax

f i led for the year 1977 on November 7, 1981 was late f i led pursuant to sect ion

087(a) of the Tax Law and sect ion T46-187.0(a) of the Administrat ive Code of

the City of New York. lJith respect to the fil ing of an amended return by

pet i t ioner for L977, he has fai led to sustain hls burden of proof inposed by

sect lon 689(e) of the Tax Law, and sect ion T46-189.0(e) of the Adninistrat ive

Code of the City of New York, to show that such amended relurn was tlmely

f i l e d .



F. That the pet l t ion of Clt f ford

Deflc iency lssued on October 7, 1982 is

Credit or Refund of Personal Income Tax

1981 is  den ied .

DATED: Albanyr New York

FtB 0 6 1985
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Thompson is denied. The Notlce of

sustained and pet i t ionerrs clalm for

f i led for the year 1977 on November 7,

STATE TAX COMMISSION

L t-t"+-' O'Ll vu1.

SSIONER
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