
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Solomon Storozum

for Redeterninat ion of a Def ic iency or Revision
of a Determination or Refund of ?ersonal Income
Tax under Article 22 of the Tax Law for the Years
1977 & 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conmission, that he is over 18 years of ager Brid that on the
l5th day of February, 1985, he served the within not ice of Decision by
cert i f ied mai l  upon Solomon Storozum, the petLt ioner ln the within proceeding'
by enclosing a true copy thereof in a securely sealed postpald wrapper
addressed as  fo l lows:

Solomon Storozutr
2679 R ivers lde  Dr .
Wantagh, NY 11793

and by deposit ing same enclosed
post off ice under the excluslve
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
15 th  day  o f  February ,  1985.

in a postpaid properly addressed wrapper ln a
care and custody of the United States Postal
York.

that  the said addressee is  the pet i t ioner

forth on sald wrapper ls the last known address

Authorized inister oaths
pursuant to ax Law sect ion 174



STATE OF NEli YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Solomon Storozum

for Redetermi.nat lon of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
L 9 7 7  &  1 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, beLng duly sworn, deposes and says that he ls an employee
of the State Tax Connission, that he Ls over 18 years of age, and that on the
15th day of February, 1985, he served the within not ice of Decislon by
cert i f ied nai l  upon Irving L. Gartenberg, the representat ive of the pet l t loner
in the within proceedlng, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Irving L. Gartenberg
122 E.  42nd St .
New York, NY 10168

and by deposi t ing
post  of f ice under
Serv ice wi th in the

That deponent
of  the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the sald addressee ls the representat ive
herein and that the address set forth on said \trapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
15 th  day  o f  February ,  1985.

Ehor ized to a is ter  oaths
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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February  15 ,  1985

Solomon Storozum
2679 Riverside Dr.
llantagh, NY II793

Dear Mr.  Storozum:

Please take not ice of  the Decl -s ion of  the State Tax cormiss ion enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adnin is t rat ive level .

Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev ierr  an
adverse decis ion by the State Tax Commission nay be inst i tu ted only under
Art lc le  78 of .  the Civ l l  Pract ice Law and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, withln 4 months from the

da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund allowed in accordance

wi th th is  decis ion mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unlt
Bui lding /19, State Campus
Albany, New York 12227
Phone #  (518)  457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet l - t ioner rs  Representa tLve
Irving L. Gartenberg
122 E.  42nd Sr .
New York, NY i0168
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

of

SOLOMON STOROZUM

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years 1977 and, 1979.

DECISION

Petl t loner,  Solonon Storozum, 2679 Riverside Drive, Wantagh, New York

11793, f i led a pet i t lon for redeterminat ion of a def ic iency or for refund of

personal income tax under Article 22 of the Tax Law for the years L977 and L979

( F l l e  N o .  3 5 7 5 9 ) .

A fornal hearlng was held before Doris E. SteLnhardt,  Hearing Off lcer '  at

the off ices of the State Tax Courmission, lbo World Trade Center,  New York, New

York ,  on  June 27 ,  1984 a t  1 :15  P.M. ,  l r i th  a l l  b r ie fs  subn l t ted  by  October  12 '

1984. Pet i t ioner appeared by Irv ing L. Gartenberg, Esg. The Audlt  Dlvis ion

appeared by John P. Dugan, Esq. (Wtl l ian Fox, Esq.,  of  counsel) .

ISSUE

Whether pet l t ioner rdas a person responsible for col lect ing and paying over

taxes withheld from the wages of employees of Sunf lower Novelty Bags'  Inc.,  who

wil l fu l ly fal led to ful f l l l  th ls responslbi l i ty,  and is therefore l lable for

the penalty inposed under sect ion 685(g) of the Tax Law.

FINDINGS OF FACT

l .  On July 27, 1981, the Audlt  Divis lon lssued to pet i t loner '  Solomon

Storozun, a Statement of Def ic iency and a Not ice of Def ic leDClr assert ing

penalties equal to the New York State wtthholding tax of Sunflower NoveLty

Bags, Inc. (t'Sunflowert') which was due and unpaid for the taxable years 1977
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and 1979 ln  the  respec t ive  amounts  o f  $9 ,007.75  and,  $8 ,192.80 .  The spec i f i c

periods at issue and the wtthholding tax attr ibutable theretor 8s set forth in

the Statement of Def ic iency, are shonm below.

PERIOD
r /or /77 -  e /30/77
r /0r /79 -  r / rs /79
3 /16 /7s  -  3 /31 /7e
s/16/7e -  s /31/7e
6/16l7e -  7 /3r /7e

AMOUNT
O 4ootzs

662 .10
I , 73 r . 7O
l , 322 . r0
4 ,476 .90

$  17 ,  200 .  55

2. In I974, pet i t ioner and his long-tLme fr lend, Angelo Mol inar l ,  formed

Sunfl-ower for the purpose of manufacturing night deposlt and coin bags. Only

petltioner made an investment in the corporatlon, wlth funds loaned hin by hls

mother.  Pet i t ioner rras named president and held f i f ty percent of the issued

shares of Sunflower, Rose Molinarl, wlfe of Angelo Mollnarl., was the only

other corporate off lcer,  holding the remainlng f l f ty percent of the shares

issued; she functloned merely as a flgurehead and did not perform any of the

dut ies usual ly associated with the posit ion of corporate off lcer.  Sometlme ln

1978, at the t ime the Mol inar is were divorced, Mrs. MolLnari  rel ingulshed her

posit lon and her shares, and Mr. Mol lnar i  became an off icer and f i f ty-percent

shareho lder .

3. When Sunf lower f i rst  commenced business, pet l t ioner l tas enployed

elsewhere on a ful l - t ime basis;  he and Mr. Mol inar i  bel ieved that the level of

buslness was insuff ic ient to pay salar ies to both of then. Approxinately eight

months later,  pet i t ioner devoted hinself  ful l - t ine to Sunf lowerts buslness,

supervislng the rnanufactur ing operat ions, espeelal ly s i lkscreening, and shlppLng.

Petltloner did not involve hlurself in the management or financial affairs of

Sunflower, leaving these matters to Mr. Molinari who had prior experience in a

slrnllar manufacturing business. Petltioner rras an authorized sLgnatory on the
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corporate account and did in fact s ign checks, e.9.,  to pay suppl iers '  in

Mr. Mol lnar irs absence.

4. In June or Ju1y, 1976, Sunf lower entered into a f inancing arrangenent

with Meritum Corporation ('rMerLtumtt), whereby Meritun advanced funds to SunfLower

for i ts working capital  needs. Pet i t ioner could not recol lect the amount of

the ini t ia l  advance but did renember that two l iens of $25,000.00 each were

placed on hls residence and the Mol inar ist  residence as securi ty therefor.

During the early part of the Sunflower - Meritun arrangement, Sunflower altered

its operat ions to manufacture chi ldrents school bags at Meri tumts dLrect lon'

and a Meri turn off icer vis i ted Sunf lowerts premises on two or three occasions

each month.

5. In early 1979, Sunf lower began to experience di f f lcul t ies Ln t i rnely

ful f i l l ing orders because of problems in obtaLning ralr  mater ials.  Consequent ly,

many customers cancel led their  orders. Thereafter,  Meri tumts involvenent ln

Sunf lowerrs affairs lncreased: Merl tum selected a foreman (who was remunerated

by Sunf lower) to supervise the manufactur ing operat ions, and Mr. Mol inar l

revlewed al l  customer contracts with Meri tum principals,  who nade the ul t imate

determinat ion whether Sunf lower would enter into any part icular contract.

6.  Formal meetings of the Sunf lower corporate offLcers were never conducted.

Durtng and after 1979, decislons regarding which of Sunf lowerts credltors were

to be pald were made by Mr. Mol inar i  together with Meri tum principals.  Mr. MolLnari

nade telephone requests to Meri tum for advances to meet Sunf lowerts weekly

payrol l ,  and funds were advanced net of withholding taxes.

7. Pet i t loner never hLred or discharged ernployees al though he assumed he

had authori ty to do so. He could not recal l  whether he ever signed tax returns

f l led by Sunf lower. Whenever pet i t ioner lnquired whether Sunf lowerts wlthholding
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tax obl igat ions were sat isf ied, Mr. Mol inar i  told him, trDontt  worry about Lt. f r

Pet i t ionerrs efforts to exami.ne the corporate records during the lat ter hal f  of

1979 were unavai l ing: most,  Lf  not al l ,  the records had been moved to Meri tumrs

p lace  o f  bus iness .

8 .  In  1979,  pe t l t ioner ts  sa la ry  l ras  $500.00  per  week.  He was la te r  asked

to consent to a salary reduct ion, but the record is unclear as to whether the

reductlon was ever instituted. Finally, in January, 1980, a MerLtum representa-

t ive informed pet i t ioner that his servlces were no longer required. By let ter

dated January 21, 1980 fron the president of Meri tumfs Colrmerclal  Finance

divis ion, pet i t ioner was further advlsed as fol lows:

t'As you have agreed to sever all your relations wlth Sunflower
Novelty Handbags, fnc. ef fect ive as of Januar5r 31, 1980' therefore'
you will not be held liable for any additional sums due us from
Sunflower Novelty Handbags, Inc. af ter that date. We agree to extend
to July 31, 1980, in which you are to comply wlth the terms and
condit ions of the guaranty dated June 2nd, 1976, after that date then
we will confirm to you and your wife that you would be exempted. You
hereby acknowledge that you are liable to us under said guaranty' as
of this date, for the di f ference between the gross amount we advanced
to Sunf lower Novelty Handbags, Inc.r  plus accrued interest,  less
inventory at cost and less the accounts receivables at 95 percent of
i t s  face  va lue . t t

Pet i t ioner never recovered his ini t la l  lnvestment in Sunf lower.

9. In June, 1980, when Sunflower was lndebted to Merltum for approximately

two ni l l ion dol lars,  Merl tum foreclosed on the Sunf lower buslness assets whlch

secured the  debt .

10. The Internal Revenue Servlce imposed a penalty against pet i t ioner for

federal  withholding tax for the taxable year 1979. Pet l t ionerfs adnlnlstrat ive

appeal of  such penal- ty is current ly pending before a Service Appeals Divis ion

f le ld  o f f i ce .
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CONCLUSIONS OF LAW

A. That in deternini .ng whether pet i t ioner is l iable for the penalty

asserted agalnst him pursuant to subdlvis lon (g) of sect ion 685'of the Tax Law,

the threshold quest ion is whether he was a person required to col lect,  t ruthful ly

account for and pay over taxes withheld fron the wages of enployees of Sunflower.

Sect ion 685(n).  Relevant factors include whether pet i t ioner signed the corpora-

t lonfs tax returns, possessed the r ight to hire and dlscharge enployees or

derived a substantLal part  of  hls income fron the corporat ion; other pert inent

areas of inquiry lnclude the amount of stock pet l t loner held, the sphere of hls

dut ies and his authorLty to pay corporate obl igat lons. Matter of  Amengual v.

S ta te  Tax  Comn. ,  95  A.D.2d,949 (3d  Dept .  1983) .  As  the  corpora te  p resLdent ,  a

f i f ty-percent shareholder,  an authorized signatory on the corporate account,

and one who looked to the corporat ion for his sole source of income' petLtLoner

was clear ly a person required to col lect and pay over the wlthholdlng tax

during the years at lssue.

B. That turning to the quest lon whether pet i t ionerts fai lure to col lect '

account for and pay over the tax was wi l l fu l ,  the test for determlning wl l l fu lness

is whether the act,  default  or conduct was t tvoluntar i ly done with knowledge

that,  as a result ,  t rust funds of the government wl l l  not be paid over;  lntent

to deprive the government of its uoney need not be shown, merel-y something more

than accidental  nonpa)rment [c i tat ion omit tedJ.t '  Matter of  Ragonesl v.  N.Y.S.

Tax Cornm., 88 A.D.2d 7O7, 707-08 (3d Dept .  1982).  Pet i t loner l ras not rel ieved

of his obl igat ions and responsibi l i t les wlth respect to the col lect ion and

payment of withholding tax by his choice to leave the management and fLnancial

decisions to Mr. Mol inar i  and later,  to Mr. Mol inar i  and MerLtum principals.

" IC]orporate off lc ials responslble as f iduciar ies for tax revenues cannot
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absolve themselves merely by dlsregardLng their duty and leaving it to someone

e lse  to  d ischarge [c i ta t ion  oml t ted ] . ' r  Id .  a t  708.

C.  That  the  pe t i t ion

Deflciency issued on July

DATED: Albany, New York

FEB 1 5 1985

of Solonon Storozun is denied, and the Not ice of

27 ,  1981 is  sus ta ined.

STATE TAX COI$fISSION

COI.{MISSIONER


