
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Edward & Paul ine G. Stanlev

for Redeterninat ion of a Def lc iency or for
of Personal Income Tax under Artlcle 22 of
Law fo r  the  Years  1976 & 1977.

Refund
the Tax

AFFIDAVIT OF ITTAILING

State of New York :
s s .  3

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age'  and that on the
6th day of February, 1985, he served the within not ice of Decislon by cert l f ied
mal l  upon Glor ia Kirshner,  the pet i t ioner in the l r i th ln proceedlng, bY
encloslng a true eopy thereof in a securely sealed postpald wrapper addressed
as fo l lows:

In the Matter of the Pet i t ion
o f

Gloria Kirshner

for Redeterminat lon of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law fo r  the  Years  1973 and 1977.

Refund
the Tax

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on saLd wrapper ls the last known address

Glor ia Kirshner
156 East  79 th  S t ree t
New York, NY 10016

and by deposit ing same enclosed
post off ice under the exclusive
Service withln the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t loner .

Sworn to before me this
6th day of February, f985.

is te r  oa t
sec t ion

s
pursuant to Tax Law 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February  6 ,  1985

Glor ia Kirshner
156 East  79 th  S t ree t
New York, NY 100f6

Dear  Ms.  K i rshner :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r lght of  review at the adminlstrat ive level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civl1 Pract lce Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 nonths from the
d a t e  o f  t h i s  n o t i c e .

Inquir i .es concerning the computat i .on of tax due or refund al lowed in accordance
rnr i th this decision mav be addressed to:

NYS Dept.  Taxat ion and FLnance
Law Bureau - Li t igat ion Unit
Bui ldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2O7O

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Jerone Volknan
Jerome Volkuran & Company
310 Madtson Avenue
New York ,  NY 10017
Taxing Bureau's Representat ive
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tha t  rhe  sa id  addressee is  the  pe t l t ioner
forth on said hrrapper is the last knonrn address

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conmlsslon, that he Ls over 18 years of age, and that on the
6th day of February, 1985, he served the within not lce of Decislon by cert i f ied
mai l  upon Edward & Paul lne G. Stanley, the pet i t loners in the wlthln
proceeding, by enclosing a true copy thereof in a securel-y sealed postpaid
wrapper addressed as fol lows:

Edward & Paul ine G. Stanley
1 1 6  E a s t  6 6 t h  S t .
New York, NY 10021

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Edward & Pauline G. Stanley

for Redeterminat ion of a Def ic lency or for
of Personal Income Tax under Art ic le 22 of.
Law fo r  the  Years  1976 & 1977.
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the Tax

AFFIDAVIT OF MAILING
I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
Glor ia Ki rshner

for Redeterminat ion of a Def ic lency or for Refund
of Personal fncome Tax under Art ic le 22 of the Tax
Law for the Years 1973 and 1977.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmlssion, that he is over 18 years of age, and that on the
6th day of February, 1985, he served the within not ice of Decision by cert i f ied
nai l  upon Jerome Volknan, the representat ive of the pet i t ioners in the wlthin
proceeding, bI enclosing a true copy thereof in a securely sealed postpaid
hrrapper addressed as fol lows:

Jerome Volkrnan
Jerome Volknan & Conpany
310 Mad ison Ave.
New York, NY 10017

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
ServLce within the State of New York.

That deponent further says that the said addressee ls the rePresentat lve
of the petLt ioner herein and that the address set forth on said r{rapper ls the
last known address of the representat ive of the pet l t loner.

Sworn to before me this
6th day of February, 1985.

Authorized to a
pursuant to Tax

t e r  oa ths
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February  6 ,  1985

Edward & Paul ine G. Stanley
1 1 6  E a s t  6 6 t h  S t .
New York, NY 10021

Dear  Mr .  &  Mrs .  S tan lev :

Please take not ice of  the Decis ion of  the State Tax Conrmlss ion enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adnln is t rat ive level .
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev ie l t  an
adverse decis ion by the State Tax Commission may be inst i tu ted only under
Art ic le  78 of  the Civ l1 Pract ice Law and Rules,  and must  be connenced in the

Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 uronths f rom the
da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance

w i th  t h i s  dec i s i on  nay  be  add ressed  to :

NYS Dept. Taxation and Finance
Law Bureau - Li t lgat ion Unit
Bu i ld tng  #9 ,  S ta te  Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Jerome Volkrnan
Jerome Volkuran & Conpany
310 Mad ison Ave.
New York, NY 10017
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

EDWARD & PAIILINE G. STANLEY

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22 :
of  the Tax Law for the Years 1976 and 1977.

:  DECISION

In  the Mat ter  of  the Pet i t lon

o f

GLORIA KIRSHNER

for Redeterninat ion of a Def ic iency or for :
Refund of Personal Incone Tax under AttLcLe 22
of the Tax Law for the Years 1973 through L977. z

Pet i t ioners, Edward and Paul ine G. Stanley, 116 East 66th Street,  New

York, New York 10021 and Glor ia Kirshner,  156 East 79th Street,  New York, New

York 10016, f i led pet i t ions for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the years 1973

through 1977 (F i1e  Nos.  34079,  34276 and,  34277) .

A formal hearing was held before Daniel  J.  Ranal l l ,  Hearing Off lcer,  at

the off ices of the State Tax Commission, T\.ro World Trade Center,  New York'

New York ,  onMay 24 ,1984 a t  1 :15  P.M.  Pet i t ioners  appeared by  Jerome Vo lkman

& Co. (Jerone Volknan, C.P.A.).  The Audit  Divis ion appeared by John P. Dugan,

Esq.  ( I rw in  Levy ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether loans nade by a corporat ion, which was 80 percent owned by

pet i t ioners, to a partnership and a second corporat ion, both of which were



-2 -

whol ly owned by pet i t ioners, const i tuted taxabLe dividend dist ,r lbut ions to

pet i t ioners l -n 1976 and L977.

I I .  Whether the Audit  Divis ion properly disal lowed deduct lons claimed by

pet i t ioner Glor ia Klrshner for certain expenses incurred in connect lon with

the partnership business during tax years 1973 through L977.

FINDINGS OF FACT

1. For tax years 1976 and L977, pet i t ioners Edward and Paul lne G. Stanley

filed New York State income tax resident returns with New York City personal

income tax. Petitioner Gloria Kirshner fil-ed no New York State or City income

tax returns for the years 1973 throu,gh L977 claining that she nas a resident

of Flor ida. She has since conceded that she was subject to New York tax during

sa id  years .

2. On March 25, 1981 the Audlt  Divis ion issued two not ices of def lc iency

against pet l t ioner Glor ia Kirshner.  The f i rst  was ln the amount of $2r392.68

p lus  pena l ty  and in te res t  o f  $2 ,4 IL .92  fo r  a  to ta l  due o f  $41804.60  fo r  the

years 1973 through 1975. The second not ice was ln the amount of $10,389.37

p lus  pena l ty  and in te res t  o f  $7 ,988.91  fo r  a  to ta l  due o f  $14,928.28  fo r  the

years  L976 and L977.

3. On March 25, 1981, the Audit  Divis ion issued a Not ice of Def ic lency

against pet i t ioners Edward and Paul ine G. Stanley in the amount of $5 '398.47

p l u s  i n t e r e s t  o f  $ I , 7 2 2 . 3 6  f o r  a  t o t a l  d u e  o f  $ 7 , 1 2 0 . 8 3  f o r  t h e  y e a r s  1 9 7 5

and,  1977.

4. A Statement of Personal Income Tax Audlt  Changes issued to pet i t ioners

Edward and Paullne G. Stanley explalned that certain loans nade by Graphic

Curr iculum, Inc. ( t 'Graphict t) ,  of  which Edward Stanley nas the benef ic ial  owner

of 60 percent of the stock, were consldered to be taxable dlstr lbut lons to the
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stockholders. A sini lar statement issued to pet i t loner Glor ia Kirshner l ikewise

explained that loans from Graphic,  of  which she was a 20 percent stockholder,

were considered to be taxable distr ibut ions. The statement further explained

that expenses ref lected on Glor la Kirshnerts federal  Schedule C were partnershlp

expenses and as such were not allowable on her individual return.

5. During the years in issue, pet i t ioner Glor ia Kirshner owned a 50

percent interest in Teachers Guides to the Curr iculum (rt the partnershlptt)  and

onmed 50 percent of the outstanding stock of Teachers Guides to Televislon,

Inc. (rrTeachers Guidesfr)  in addit ion to her 20 percent ownership of Graphic.

Pet i t ioner Edward Stanley owned a 50 pereent interest in the partnership and

owned 50 percent of the outstanding stock of Teachers C*rides in addition to

his 60 percent benef ic ial  ownership of Graphic.  The renaining 20 percent of

the outstanding stock of Graphic was owned by mlnority shareholders who were

completely lndependent of and unrelated to pet i t ioners and who owned no interest

in ei ther the partnership or Teachers Guides.

6. Graphlc was engaged in the business of selIlng and renting educatlonal

f ihns to var ious schools throughout the Unl- ted States. During each of the

years in issue Graphic received sales proceeds or rental income in connectLon

with its buslness from fewer than 100 customers per year. The partnership and

Teachers GuLdes r,rere engaged in the publication of varlous wrltten educational

guides for distr ibut ion to schools throughout the country.  The partnership

was pai-d fees by var ious publ ic corporat ions to publ ish and distr lbute these

guides to schools without charge to the schools.  Teachers Guldes, on the

other hand, engaged in the sel l ing of these guides dlrect ly to var lous schools

and received no fee income from public corporations.
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7. The partnership distr ibuted i ts guides to every junior high school '

high school and col lege in the United States. Teachers Guides had a circulat lon

of approxirnately 50,000 educat ional inst i tut ions and teachers. In connect ion

with their  respect ive businesses, both the partnership and Teachers Guides

had substant ial  contacts with tens of thousands of schools throughout the

country, and Mr. Stanley and Glori.a Kirshner developed innumerable relationships

with educators and educt ional inst i tut ions and associat ions throughout the

country. Graphic was a smaller business and did no lndependent advertising

and rel ied almost exclusively for i ts custouers on the partnership and

Teachers Guides and the ongoing relat ionships they cul t ivated with educators.

Addit ional ly,  nearly al- I  of  Graphlcts competi tors were required to pay in

advance for Ehe f i lns they acquired for sale or rent.  Because of Graphicts

nat ionwide access to potent ial  customers through the partnership and Teachers

Guides however, Graphic was able to induce f ilmakers to supply it with filns

for sale or rent without advance cash payments.

8. During the years 1976 and 1977, the partnership shared the business

off ices of Graphic.  At the end of each year,  Graphic charged the partnership

a share of the expenses, which charges were entered in Graphicrs books as

receivables due from the partnership. Addit ional ly,  Graphic paid certain

expenses of Teachers Guides which expenses were also entered on Graphicrs

books as receivables due from Teachers Guides. Durlng these years, both the

partnership and Teachers Guides were cash poor,  and required these advances

from Graphic in order to stay in business. Had the partnership and Teachers

Guides ceased operat ions and ceased contacts wlth educators, Graphlcts pr inary

source of customers for i ts business, as wel l  as i ts abi l l ty to secure f i lms

without cash payment,  would have disappeared.
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9. The Audit Division determined that the advances made by Graphlc to

the partnership and Teachers Guides were construct ive dlvidends to pet i t ioners.

Abstracts from the general ledger of Graphlc indicate that an account \tas

maintained for Teachers Guides and that both cash disbursements were made

on Teachers Guidest behalf and that repayments on the loan account were made

by Teachers Guides to Graphic.  From October,  L977 through September, 1978,

$11r670.00  in  such repayments  were  made.

10. With respect to the buslness expenses clalmed by Glor ia Kirshner on

her federal  Schedule C, pet i t ioners subuit ted an aff idavi t  f rom Edward Stanley

to the effect that,  as part  of  the partnershtp agreement,  Glor ia Kirshner

would be required to bear certain expenses which she night incur in pursult

of  the partnershiprs business in view of Edward Stanleyrs greater experi .ence

and better contacts in the business world.  No evidence was offered indicat lng

that this agreement had ever been reduced to a formal writing and no testinony

or any other evidence was produced in support  of  the aff idavi t .

CONCLUSIONS OF LAW

A. That r t l i ] t  is wel l  establ ished Lhat a corporate distr ibut ion can be

treated as a dividend if it is made for the personal benefl-t of a shareholder

or in discharge of a personal obl igat ion of a shareholder (ci tat ions onit ted).

I f  funds are advanced from one corporat ion to a related corporat ion, such

advances may constitute a constructive dlvidend taxable to the shareholder

who owns the two corporations if it is found that the advances were made

pr imar i l y  fo r  h is  benef i t  (c i ta t ions  oml t ted) r '  (Ross  Glove Co. ,  60  T .C.  569,

5 9 5 .  S e e  a l s o  W a l t e r  K . D e a n ,  5 7  I . C .  3 2 ,  4 0 ) .

B. Ttrat the businesses of Graphlc,  Teachers

were so interdependent on each other for cash and

Guides and the partnership

customers as to demonstrate
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a substantial business purpose for the inter-business advances nade by Graphlc

to the other two companies. Iuloreover, the records of Graphic indicate that

at least part  of  these advances were in the process of being repald, further

showing the absence of a prinary benefit to the shareholders. The only tanglble

benef i ts which night ul t inately inure to pet i t ioners would be potent ial ly

increased prof l ts or the rel lef  f rom the necessity of lnfusing addit ional

capital  into the buslnesses. Either of these results is so removed from the

primary purpose of maintaining a contlnuous flow of customers to Graphic as

to take them out of the personal beneflt rule enunciated supra. Therefore,

the advances made by Graphic to Teachers Guides and the partnership are not

to be considered to const i tute taxable dividends to pet i t ioners ln 1976 and

1 9 7 7 .

C. That the affidavit of Edward M. Stanley contains statements material

to the issue of Glor ia Kirshnerts business expenses. Inasmuch as the Audit

Division has been deprived of an opportunity to confront and cross-examine

Mr. Stanley, this Comnission can predlcate no flnding of fact solely on the

matters contained in the aff idavi t .  OnJ-y those statements supported by other

documentation can be considered in reaching a decision. (lt"tt"t .f V""t*

Accessory Corp.,  State Tax Coumission, AprtL 22, 1983).  Slnce no evidence,

other than the aff idavi t ,  l ras subnit ted to show that Glor ia Kirshnerrs

expenses were lndividual and not partnership expenses, pet i t ioners have not

met their  burden of proof as provided for ln sect lon 689 (e) of the Tax Law

and the disallowance of the expenses as determined by the Audit Divlslon ls

sustained.
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D. That the petitions of Edward and Pauline G. Stanley and Glorla Kirshner

are granted to the extent indicated in Conclusion of Law "8";  that the Audit

Divls ion is directed to nodify the not ices of def ic iency issued March 25'  1981

accordingly;  and that,  except as so granted, the pet l t ions are in al l  other

respec ts  den ied .

DATED: Albany, New York

i_3 0 61985
STATE TAx COMMISSION

ON
(-

ER


