
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter the Pet i t lon

SouhanGeorge
AFFIDAVIT OF MAILING

for Redeteruinat ion of a Def ic iency or RevisJ.on
of a Determinat ion or Refund of Personal Income
Unincorporated Business Tax under Art ic les 22 &
of the Tax Law for the Year 1978.

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commlssion, that he is over 18 years of age' and that on the
3rd day of Ju1y, 1985, he served the within not ice of Decision by cert i f ied
mai l  upon George G. Souhan, the pet i t ioner in the withln proceeding, bY
encloslng a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

o f
o f
G .

&
23

George G. Souhan
P0 /11, Gravel Rd.
Seneca Fa l l s ,  NY 13148

and by deposit lng same enclosed
post off ice under the exclusive
Service wlthin the State of New

That deponent further says
herein and that the address set
of the pet i t loner.

in a postpald properly addressed wrapper ln a
care and custody of the United States Postal
York.

that the sald addressee ls the pet i t ioner
forth on said wrapper is the last known address

Sworn to before me th is
3 rd  day  o f  Ju l y ,  1985 .

'//i{zLt / . / '
z

t o a
4zzz1

Authorized
pursuant to

s te r  oa ths
sec t i on  174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter the Pet i t ion

George G. Souhan

for Redeterminat ion of a Def lc lency or Revision
of a Determinat ion or Refund of Personal Income &
Unincorporated Business Tax under Art lc les 22 &
23 of the Tax Law for the Year L978.

o f
o f

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Commisslon, that he is over 18 years of age, and that on the
3rd day of July,  1985, he served the within not lce of Decision by cert i f ied
nai l  upon Peter L. Faber,  the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a seeurely sealed postpald
wrapper addressed as fol lows:

Peter  L .  Faber
Kaye, Scholer,  Fiermanr Hays & Handler
425 Park  Ave.
New York, NY 10022

and by deposi t ing
post  of f ice under
Serv ice wi th in the

That deponent
of  the pet i t ioner
last known address

same enclosed in a postpaid proper ly  addressed wrapper in  a

the exclus ive care and custody of  the Unl ted States Posta l

State of  New York.

further says that the said addressee ls the rePresentat lve
herein and that the address set forth on sald wrapper ls the

of the representat ive of the pet i t ioner.

Sworn to
3rd day

before me th ls
o f  J u 1 y ,  1 9 8 5 .

Authorized to ister oaths
pursuant to Tax LAw sec t ion  L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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July  3,  1985

George G. Souhan
RD //1,  Gravel Rd.
Seneca Fa l l s ,  NY f3148

Dear Mr.  Souhan:

Please take not ice of  the Decis ion of  the State Tax Comniss lon enclosed
herewi th.

You have now exhausted your right of review at the adrninistrative level.
Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, a proceeding in  cour t  to
rev lew an adverse decis ion by the State Tax ConmlssJ.on nay be inst i tu ted only
under Ar t ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be com-enced in
the Supreme Court of the State of New York, Albany County, wlthln 4 months from

the  da te  o f  t h l s  no t l ce .

Inguiries concerning the conputation of tax due or refund allowed in accordance
wi th th is  decis lon may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unlt
Bui ldlng i l9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t l one r t s  Rep resen ta t i ve
Pe te r  L .  Fabe r
Kaye,  Scholer ,  F i .erman,  Hays & Handler
425 Park Ave.
New York,  NY 10022
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GEORGE G. SOUHAN

for Redetermination of a Deficiency or for
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 and 23 of the
Tax Law for the Year 1978.

DECISION

Peti t ioner,  George G. Souhan, RD l ,  Gravel Road, Seneca Fal- ls,  New York

13148, f i led a pet i t ion for redeterninat ion of a def ic iency or for refund of

personal income and unincorporated business taxes under Articles 22 and 23 of

the Tax Law for the year 1978 (Fi1e Nos. 33506 and 34155).

0n  August  10 ,  1984,  pe t i t ioner rs  representa t ive ,  Peter  L .  Faber ,  Esq. ,  o f

counsel, executed on petitioner's behalf a wal-ver of formal hearing. Petltionerrs

representative and the Audit Division, by John P. Dugan, Esq. (Thonas C. Sacca,

Esq.,  of  counsel) ,  properly executed a St ipulat ion of Facts, and further agreed

that the decision of the Tax Commission was to be based upon said stipulation

and exhibi ts and br iefs of the part ies to be submitted on or before October 29,

1984. After conslderat ion of said documents, the State Tax Connission hereby

renders the foll-owing decision.

ISSUE

Whether  pena l t ies  asser ted  pursuant  to  sec t ions  685(a) (1 )  ana 685(a) (2 )  o f

the Tax Law, for failure to file an unincorporated business tax return and for

failure to pay the tax determined to be due, respectively, should be abated due

to reasonable cause.
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FINDINGS OF FACT

Findings of Fact 1 through 19 are based on the stipulation between the

par t ies .

1. Pet ir ioner,  George G. Souhan (SS/l  067-22-7532) resides at I (D 1, Gravel-

Road, Seneca Fa11s, New York 13148, and l- ived at this address during 1978, the

taxable year at issue.

2. During 1978, Ylt. Souhan was engaged in the business of manufacturing

and se11lng knltted products as an unincorporated sole proprietor under the

name "Seneca Knit t ing Mi11s".

3. Mr. Souhan was not an accountant by training or profession and had no

special knowledge or expertise with respect to tax 1aw during L978-79 beyond

that of an ordinary businessnan.

4. During early 1979, Mr. Souhan engaged the certified public aecountlng

firn of Ernst & Ernst (now known as Ernst & Whinney) to prepare his income tax

returns for 1978. He asked Ernst & Ernst to prepare al l  necessary United

States and New York State income tax returns (including unincorporated business

income tax returns) and to do so correctly and completely. As an active

businessrnan, Mr. Souhan did not have the tirne or the expertise to prepare his

income tax returns or to deternine which returns lrere required. He relied

during thj-s tine on his professional advisors to deternine which returns were

required and to prepare those returns correctly and conpletely.

5. Ernst & Ernst is an internat lonal cert i f led publ ic account ing f i rn,

one of the "Big 8", and has an international reputation for tax and accounting

exper t i se .

6. Ernst & Ernst had prepared his United States and New York State income

tax returns (including unincorporated business income tax returns) since 1969
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and i ts predecessor f i rm had prepared them start ing in the late 1940's,  and

Mr. Souhan assumed that Ernst & Ernst would prepare his 1978 returns accurately

and conpletely.

7. Mr. Len Hornung, an empl-oyee of Mr. Souhan's who was generally respon-

sibl-e for organizing 1"1r. Souhanrs business and tax records, sent Mr. Souhan's

tax records for 1978 to Ernst & Ernst on March 29, L979.

8. l '1r. Souhan believed that Mr. Hornung had given Ernst & Ernst all the

infornation that would be necessary for Ernst & Ernst to prepare all required

income tax returns.

9. Ernst & Ernst prepared United States and New York State income tax

returns for Mr. Souhan for 1978 based on the information they had received from

Mr. Hornung, but they inadvertently failed to prepare unincorporated business

tax returns.

10. By l -et ter dated Apri l  12, 1979, Ernst & Ernst sent Mr. Souhan hls New

York State individual income tax return for 1978 on Form IT-208 with lnstructl-ons

to f i l -e the return and to pay an addit ional tax due of $23,2L9.6L.

11. Mr. Souhan assumed that the income tax returns prepared by Ernst &

Ernst were correct and complete and that all United States and New York State

incone tax returns (incluair,g ,rrrfocorporated business income tax returns) that

he was 1ega11y required to fil-e for 1978 had been prepared and sent to hin.

12. If a hearing were he1d, Mr. Souhan would testify that he was unaware

that a separate unincorporated business tax return was required for 1978. He

ordinarily revLewed the tax returns that he received each year from Ernst &

Ernst to ensure factual accuracy, but he did not ordinarily question the tax

treatment of particular items or the decisions of Ernst & Ernst as to what

returns were required.
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13. Mr. Souhan tinely filed his 1978 New York State income tax return as

prepared by Ernst & Ernst and enclosed with the return a check for $23r2I9.6L

representing the additional balance due. The return was identical to the

return sent to hin by Ernst & Ernst on April 12, 1979 referred to ln Paragraph

10 above.

L4. The Internal Revenue Servlce examined Mr. and Mrs. Souhants U.S.

incone tax returns for 1978 and proposed deficiencies in tax based on additions

to taxable incone. Ernst & Ernst assisted the taxpayers in connection with the

exanination of their U.S. income tax return. The taxpayers failed to report

the changes to the Department of Taxation and Finance.

15. Following notificati.on by the Audit Division of his failure to file

both an unincorporated business income tax return (Forn IT-202) and a Report of

Change in Federal  Taxable Income (Form IT-115) for 1978, Mr. Souhan f i led such

forms on December 31, 1980.

16. 0n or about March 25, 1981, the Audit  Divis ion issued to Mr. Souhan a

Notice of Def ic iency 48008104071. The anount of tax, penalt ies and interest

assessed against Mr. Souhan for the year 1978, after adJustnent for correct ions,

i s :

Tax
Penalt ies
Interest

Total

$  14 ,  353 .  55
41728 .75
2 ,089 .16

$21  , L7L .46

17. Paynents total ing $191108.01 have been made by Mr. Souhan against this

assessment,  leaving an amount unpaid of $2r063.45. The payments were made on

December 31, 1980 and were posted on March 10, 1981.

18. Mr. Souhan has executed a Partlal Withdrawal of Petition and Discontln-

uance of Case form, consent ing to the taxes and interest assessed for 1978 but
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protesting the imposltLon of penalties. The penalties were assessed for hls

fall-ure to pay the correct tax on both the delinquent return and the federal

audit changes that were made as well as for his failure to file the unincorporated

business lncone tax return.

19. Petltioner does not object to the inposition of the penalties invol-ving

his failure to report and pay tax with respect to the federal audit changes.

The only issue in dispute is whether he is liable for penalties because of hLs

failure to file a timely unincorporated business income tax return for 1978.

20, Pet i t lonerrs New York State Income Tax Resident Return for the year

1977 and the Unincorporated Business Tax Return attached thereto were prepared

by Ernst & Ernst of Syracuse, New York.

CONCLUSIONS OF LAW

A. That section 685 of the Tax Law provides, Ln part:

"(a)(1) Fai lure to f i le tax return -  In case of fai lure to f i l -e a tax
return.. .unless i t  i6 shown that such fai lure ls due to reasonable
cause and not due to wil-l-fui- neglect, there shaLl be added to the
amount required to be shown as tax.. . .

G)Q) Failure to pay tax shown on return. - In case of failure to
pay the amounts shown as tax on any return required to be f i led.. . -
unless it is shown that such failure is due to reasonable cause and
not due to wi11fu1 neglect, there shall- be added to the amount shown
a s  t a x . . . " .

B. That the question as to what constitutes reasonable cause depends on

the facts and circumstances of each case. In the case herein, petitLoner did

not rely on any professional advice not to file the unl-ncorporated business

tax return for the tax year 7978. Based on the tnany years of satisfactory

experience with Ernst & Ernst and its predecessor flrm, as well as the measure

of dependency on that firm to prepare and submit for the petitioner all the

required New York State income tax returns, the petitioner had reasonable

cause for the failure to file the unincorporated business tax return for the

tax year 1978. Joseph L. Burd and Clara Burd, State Tax Conrnission, August 6,

r976.



C. That

the penalties

canceled.
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pet i t ion of George G.

forth in the NotLce of

the

set

Souhan is granted to the extent that

Def ic iency issued March 25, l9B1 are

DATED: Albany, New York STATE TAx COMMISSION

PRESIDENT

JUL 0 3 i985


