
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Eugene Solomon

for Redetermination of a Deficlency or for Refund
of New York State Personal Income Tax under Article
22 of the Tax Law and New York City Personal
Income Tax under Chapter 46, Ti t le T of the
Adninistrative Code of the Citv of New York for
the  Year  1977.

Eugene Solomon
2Ol -24  23rd  Ave.
Bays ide ,  NY 11360

and by depositing same enclosed
post off ice under the exclusive
Service withln the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
14 th  day  o f  March ,  1985.

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Conrmission, that he ls over 18 years of age, and that on the
14th day of March, 1985, he served the within notLce of Decislon by cert l fLed
mail  upon Eugene Solomon, the pet l t loner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

AFFIDAVIT OF MAILING

ln a postpaid properly addressed wrapper 1n a
care and custody of the Unlted States Postal
York.

that the said addressee is the Pet i t ioner
forth on sald wrapper is the last known address

Authorlzed to ister oaths
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , I  Y O R K  1 2 2 2 7

M a r c h  1 4 , 1 9 8 5

Eugene Solonon
20I-24 23rd Ave.
Bays ide ,  NY I1360

Dear Mr. Solomon:

Please take not lce of the Decision of the State Tax Comlssion enclosed
herewlth.

You have now exhausted your rlght of review at the admlnistratlve level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le T of
the Adnlnistrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Conmlssion may be instl-tuted only
under Artlcle 78 of the Civil Practlce Law and Rules, and must be cornmenced Ln
the Supreme Court of the State of New York, AJ-bany County, withln 4 months from
the da te  o f  th is  no t ice .

Inquiries concernlng the computation of tax due or refund allowed in accordance
wlth this declsion mav be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltlgation Unlt
Buildtng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EUGENE SOLOMON

for Redeternlnat lon of a Def ic iency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Tl t le T of the Administrat ive Code of the Clty
of New York for the Year 1977.

DECISION

Peti t loner,  Eugene Solomon, 20L-24 23rd Avenue, Bayside, New York 11360,

f i led a pet i t ion for redeterminat ion of a def lc iency or for refund of New York

State personal i.ncome tax under Article 22 of the Tax Law and New York City

personal incone tax under Chapter 46, Title T of the Administratlve Code of the

City of New York for the year 1977 (Fi le No. 32005).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the offices of the State Tax Cournisslon, T\so World Trade Center, New York' New

York ,  on  October  L7 ,1984 a t  2 :15  P.M.  Pet i t ioner  appeared pro  se .  The Aud l t

Divis ion appeared by John P. Dugan, Esq. ( I{1111an Fox, Esq.,  of  counsel) .

ISSUE

Whether pet i t ioner

set forth in a Not lce of

should be charged interest on the addit ional tax due

Def ic lency  da ted  October  31 ,  1980.

FINDINGS OF FACT

l. Petitioner hereln, Eugene Solomon, tirnel-y filed a New York State and

Clty Income Tax Resident Return for 1977 on Apri l  2,  1978. On sald return'

pet i t ioner computed a New York State income tax 1labi1i ty of $7'372.00 and a

New York City income tax l labi l i ty of  $476.00, for a combined tax due of
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$1 ,848.00 .  Pet l t ioner rs  re tu rn  c la imed a  c red i t  o f  $21623.00  fo r  paynents  made

to an est inated tax account,  leavlng an overpayment of $775.00 ($2'623.00 less

$1,848.00) .  Pet i t ioner  e lec ted  to  have $675.00  o f  sa id  overpaynent  app l led  to

hls 1978 New York State estLmated tax account and the balance of $100.00

appl ied to his 1978 New York City est imated tax account.

2. On July 31, 1978, the Audit  Divls ion received an amended return from

peti t ioner for the year 1977. On said amended return, pet i t lonerrs New York

State and City personal income tax and minlmum income tax l-labllity totalled

$3,026.00 .  The amended re tu rn  c la ined c red i t  o f  $2 ,623.00  fo r  es t lmated  tax

payments, l -eavi-ng a balance due of $403.00. The balance due of $403.00 was

paid by pet i t loner at the t lme he f l led sald amended return.

3. On August 30, 1979, the Audlt  Divis l-on issued a Statement of Audlt

Changes to pet i t ioner for 1977, proposing addit lonal State and City tax due of

$926.33, plus interest.  The addlt ional tax due of $926.33 was premised on two

adjustments whlch are sunnaxLzed below:

(a) Reduction of Estimated Tax credi.t. The Audit Divislon maintains

that pet i t ionerrs amended return for I977 erroneously clalned a credit  of

$2,623.00 for est imated tax payments. I t  ls the Audlt  Divls ionrs posit ion that

pet i t loner,  on his or iginal  return for L977, made an irrevocable elect ion to

have the overpayment of $775.00 credlted to his 1978 State and City est inated

tax accounts and that said election cannot be changed by fil ing an amended

return. Accordingly,  the Audit  Divls ion asserts that pet i t ioner,  on his 1977

amended return, can claim a credlt  for est lmated tax payments of only $1'848.00

( $ 2 , 6 2 3 . 0 0  l e s s  $ 7 7 5 . 0 0 ) .

(b) Correction ln Computation of Minimum Income Tax. On hLs amended

return, in computing his State and City minlmum income tax, petitioner cLalned
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a net operat ing loss carryover reduct ion of $11839.00. The Audit  Divis ion

disallowed said reduction on the ground that petitloner had no current year net

operat ing loss.

4. Based on the aforementloned Statement of Audit  Changes, the Audit

Dlvis ion, on October 31, 1980, issued a Not ice of Def ic iency to pet i t loner for

L977.  Sa id  Not ice  proposed add i t iona l  tax  due o f  $926.33 '  p lus  in te res t  o f

$ f46 .35 ,  fo r  a  to ta l  due o f  $1 ,072.68 .  The Not ice  a l lowed pe t i - t ioner  c red i t

fo r  a  payment  o f  $926.33 ,  leav ing  a  ba lance due o f  $146.35 .

5. Pet i t loner does not contest the addit ional tax due as proposed in the

Not lce  o f  Def ic iency  da ted  October  31 ,  1980,  and, ln  fac t ,  concedes the  accuracy

of the two adjustments proposed by the Audit  DivLsion. Pet i t ioner does maintaln,

however,  that he should not be charged Lnterest on the addlt ional tax due.

Mr. Solomon argues that the Audit  Divis ion had the use of the $775.00 whLch was

credited fron his or iginal  L977 return to his 1978 State and City est imated tax

accounts; that he recelved no lnterest on said amount;  and that to charge hin

interest when the State and City had the use of his money is unfair .

CONCLUSIONS OF LAW

A. That there is no provision in ei ther Art ic le 22 of the Tax Law or

Chapter 46, Title T of the Adminlstrative Code of the City of New York which

would permit  interest to be waived. Pet l t ionerrs elect ion to have the $775.00

overpayment shown on his or iglnal  1977 return credited to his 1978 State and

City estlnated tax accounts l-s Lrrevocable ITax Law sectlon 660; Adninlstratlve

Code sec t lon  T46-160.0 ;  20  NYCRR 154.3(c )  and 20  NYCRR 290.21 .  Pet i t loner  i s

not ent i t led to receive interest on the 1977 overpaynent of $775.00 whlch was

credited to his 1978 State and City est i rnated tax accounts.



B. That the pet i t ion of

that the Not ice of Def lc iency

DATED: Albany, New York

i,sAK i 4 i985
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Eugene Solonon is denled ln lts entirety; and

dated  October  31 ,  1980 ls  sus ta lned.

STATE TN( COMMISSION

PRESIDENT


