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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

Estate of El l iot t  Schneiderman :
Lauretta Schneiderman, Executr ix

:
for Redeterml-nat. ion of a Def ic iency or for Refund
of Personal Income Tax under Article 22 of the Tax :
L a w  f o r  t h e  P e r l o d  7  / 1 6 / 7 9 - 1 2 / 3 1 / 7 9

-:
In the Matter of the Pet i t lon

o f
Lauretta Schneiderman AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax :
L a w  f o r  t h e  P e r i o d  7 / 1 6 / 7 9 - I 2 / 3 1 / 7 9 .

o f :
Joseph trIal-dorff

:
for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax :
L a w  f o r  t h e  P e r l o d  7 / 1 6 / 7 9 - 1 2 / 3 1 / 7 9 .

:

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he Ls over 18 years of age, and that on the
15th day of Apri l ,  1985, he served the within not ice of Decision by cert i f ied
mai l  upon Estate of El l - iot t  Schneidennan, Lauretta Schneidernan, Executr ix,  the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Estate of Elliott Schneiderman
Lauretta Schneiderman, Executr ix
30 Lincoln PLaza l l I5K
New York, NY 10023

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Aff idavi t  of  Mai l ing

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne this
15 th  day  o f  Apr i l ,  1985.

addressee is  the pet i t ioner
hrrapper is the last, known address

that  the said
for th on said

s ter  oa
sec t ion



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

Apr i l  15 ,  1985

Estate of El l iot t  Schneidernan
Lauretta Schneiderman, Executrix
30 Lincoln Plaza / /15K
New York, NY 10023

Dear Mrs.  Schneidennan:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your rtght of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev ie l r  an

adverse decis ion by the State Tax Commission may be inst i tu ted only under
Article 78 of the Civil Practice Law and Rules, and rnust be cormenced in the

Supreme Court of the State of New York, A1-bany County, within 4 months from the

da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund allowed in accordance

wi th th is  decis ion mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very rruly yours'

STATE TAX COMMISSION

Pet i t ioner  I  s  Representat ive
Mitchel l  Greene
Sherman & Ci t ron,
1290 Avenue of  the
New York,  NY 10104

Anericas

Taxing Bureaur s  Representat ive



STATE OF NEI4] YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

Estate of El l iot t  Schneiderman :
Lauretta Schnei.derman, Executrix

:
for Redeterminat ion of a Def ic lency or for Refund
of Personal Income Tax under Article 22 of. the Tax :
L a w  f o r  t h e  P e r i o d  7  / L 6 / 7 9 - l 2 l 3 L / 7 9

o f :
Lauretta Schneiderman AFFIDAVIT OF MAILING

:
for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax :
L a w  f o r  t h e  P e r i o d  7 / 1 6 / 7 9 - L 2 / 3 I / 7 9 .

o f :
Joseph Waldorf f

:
for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Article 22 of the Tax :
L a w  f o r  t h e  P e r i o d  7 / 1 6 / 7 9 - 1 2 / S L / 7 9 .

:

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he ls over 18 years of age, and that on the
15th day of Aprl l ,  1985, he served the wlthin not ice of Decision by cert i f ied
mai l  upon Joseph trr la ldorf f  ,  the pet i t ioner in the wlthin proceedl-ng'  bY
enclosl-ng a true copy thereof in a securely sealed postpaid l rrapper addressed
as fo l lows:

Joseph Waldorf f
36 Duncan Ave. Apt.  C2
Jersey Clty,  NJ 07304

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Affidavit of Mail-lng

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne thls
15 th  day  o f  Apr i l ,  1985.

addressee is  the pet i t ioner

ri lrapper ls the last known address
that the said
for th on sald

to adrni s te r  oa
sec t ion



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Apr i l  15 ,  1985

Joseph Waldorf f
36 Duncan Ave. Apt.  C2
Jersey City,  NJ 07304

Dear Mr. Waldorf f :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewi th .

You have now exhausted your right of revi.ew at the adninistrative level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedi.ng in court  to review an
adverse decision by the State Tax Commission nay be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and rrust be comenced ln the
Supreme Court of the State of New York, Albany County, within 4 rnonths from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decLsion mav be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Li t igat ion Unit
Bui ldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Estate of El l iot t  Schneiderman
Lauretta Schneidernan, Executrix

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
L a w  f o r  t h e  P e r i o d  7 / L 6 / 7 9 - 1 2 / 3 1 / 7 9

In  the Mat ter  of  the Pet l t lon
o f

Joseph lJa ldor f f

for  Redeterminat ion of  a Def ic iency or  for
of Personal Incorne Tax under Artlcle 22 of
Law fo r  t he  Per iod  7 /16 /79 -1213 I179 .

Refund
the Tax

In the Mat ter  of  the Pet i t ion
o f

Lauretta Schneiderman

for  Redeterminat ion of  a Def ic iency or  for  Refund
of Personal Income Tax under Article 22 of the Tax
L a w  f o r  t h e  P e r i o d  7 / 1 6 / 7 9 - L 2 / 3 1 / 7 9 .

AFFIDAVIT OF MAILING

Refund
the Tax

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
15th day of Apri l ,  1985, he served the within notLce of Declsion by cert i f ied
nal l  upon Lauretta Schneiderman, the pet i t ioner in the withln proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Lauretta Schneiderman
30 Lincoln Plaza / /15K
New York, NY 10023

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Aff idavi t  of  Mai l lng

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
15 th  day  o f  Apr i l ,  1985.

addressee is the pet l t ioner
hrrapper is the l-ast knonm address

that  the said
for th on said

ed to ad
to Tax

n
Law

Autffor er  oa t
pursuant sec t ion  174



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t lon :
o f

Estate of El l iot t  Schneiderman :
Lauretta Schneiderman, Executrix

:
for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Article 22 of. the Tax :
Law fo r  the  Per lod  7  /16 /79-12/3 I /79

-:
In  the Mat ter  of  the Pet i t ion

o f
Lauretta Schnelderrnan AFFIDAVIT OF MAILING

:
for Redeterminat lon of a Def ic iency or for Refund
of Personal Income Tax under Article 22 of the Tax :
L a w  f o r  t h e  P e r i o d  7 / 1 6 / 7 9 - 1 2 l 3 l / 7 9 .

o f :
Joseph Waldorf f

:
for Redeterminat ion of a Def icLency or for Refund
of Personal Income Tax under Articl-e 22 of the Tax :
L a w  f o r  t h e  P e r i o d  7 / 1 6 / 7 9 - 1 2 / Z I l 7 9 .

:

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he Ls an employee
of the State Tax Commissi-on, that he is over 18 years of age' and that on the
15th day of Aprl l ,  1985, he served the within not ice of Decision by cert l f ied
mai l  upon Mitchel l  Greene, the representat ive of two of the pet i t ioners in the
within proceeding, by enclosl-ng a true copy thereof in a securely sealed
postpald rrrapper addressed as fol lows:

Mitchel l  Greene
Sherman & Citron, P.C.
1290 Avenue of the Americas
New York, NY 10104

and by deposit l -ng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Affidavit of Maii-ing

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne this
15 th  day  o f  Apr i l ,  1985.

to admin er  oaths
s e c t i o n  1 7 4



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Apr i l  15 ,  1985

Lauretta Schneiderman
30 Lincoln Plaza / /15K
New York, NY 10023

Dear Mrs. Schneiderman:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of revi.ew at the adml,nistrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev lew an
adverse decis ion by the State Tax Commlssion may be inst i tu ted only under
Art ic le  78 of  the Civ i l  Pract lce Law and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund all-owed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Bull-ding //9, State Campus
Albany,  New York 12227
Phone # (518)  457-2070

Very truly yours'

STATE TAX COMMISSION

Pet i t ioner  I  s  Representat ive
Mitchel l  Greene
Sherman & Citron,
1290 Avenue of the
New York, NY 10104

Americas

Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

of

ESTATE OF ELLIOTT SCHNEIDERMAN
LAURETTA SCHNEIDERMAN, EXECUTRIX

for Redeterninat lon of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Period July 16, 1979
through Decernber 31, 1979.

In the Matter of the PetLt lon

o f

LAURETTA SCHNEIDERMAN

for Redeterminat lon of a Def ic iency or for
Refund of Personal Income Tax under Arttcle 22
of the Tax Law for the Period Ju1-y 16, 1979
through December 31, L979.

DECISION

In the Matter of the Pet i t ion

o f

JOSEPH WALDORFF

for Redeterminat lon of a Def ic lency or for :
Refund of Personal Income Tax under ArttcLe 22
of the Tax Law for the Period July 16, L979 :
th rough December  31 ,  1979.

:

Pet i t loners, Estate of El l lot t  Schneiderman, Lauretta Schneidernan,

Excutr ix and Lauretta Schnetderman, 30 Lincoln Plaza / /15K, New York, New York

10023 and Joseph Waldor f f ,36  Duncan Avenue,  Apt .  C2,  Jersey  C i ty ,  New Jersey

07304, f i led pet i t ions for redetegmlnat ion of def ic iencies or for refunds of

personal income tax under Art ic le 22 of the Tax Law for the period July 16,

1979 th rough December  31  ,  1979 (F i le  Nos.  41088,  41093 and 41096) .
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A fornal hearing was held before Danlel  J.  Ranal l i ,  Hearing Off icer '  at

the off ices of the State Tax Conurission, Two Worl-d Trade Center,  New York, New

York ,  on  September  20 ,  1984 a t  9 :45  A.M.  Pet i t ioners  Es ta te  o f  E l l io t t

Schneiderman and Lauretta Schneiderman appeared by Mitchel-l Green, Esq.

Pet i t ioner Joseph Waldorf f  appeared pro se. The Audit  Divis lon appeared by

John P.  Dugan,  Esq.  (Ange lo  A .  Scope l l l to ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet l t loners rrere

for and pay over rrithholding

failed to do so and are thus

Tax Law.

persons required to col lect,  t ruthful ly account

taxes of Taylor Sportswear, Inc.,  who wi l l fu l ly

l iable to a penalty under sect ion 085(g) of the

FINDINGS OF FACT

1.  On September  27 ,  1982,  the  Aud i t  D iv ls lon  issued a  Not ice  o f  Def l -c lency ,

along with a Statement of Def ic iency, assert ing a penalty pursuant to sect ion

685(g) of the Tax Law against El l iot  Schneiderman as a person required to

col lect,  t ruthful ly account for and pay over wlthholding taxes of Taylor

Spor tswear ,  Inc .  ( "Tay lo r r ' )  in  the  amount  o f  $15 1740.50  fo r  the  per iod  Ju ly  16 ,

L979 through December 31 ,  lg7g.1 On the same date, s iur i lar not l -ces were issued

against pet l t ioners Lauretta Schneiderman and Joseph Waldorf f  in the sane

amount and for the same period.

2. El l iot t  Schneiderman was the president of Taylor,  Lauretta Schneiderman

was the vlce president and Joseph Waldorf f  was the secretary -  t reasurer.  I t

Pet i t ioner El l iot t  Schneiderrnan died on or about October 31'  1982 and'
by decree of the Surrogaters Court  of  New York County dated December 8,
1982, Letters Testamentary were granted to pet i t ioner Lauretta Schneiderman,
the Executr ix named in the decedentrs wi l1.
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r4ras undisputed that El l iot t  Schneiderman was a person requlred to col lect,

account for and pay over the withholding taxes of Taylor. Mr. Schneiderman,

along with pet i t ioner Joseph Waldorf f ,  sLgned alL Taylor checks and tax returns

and was general ly ln charge of the operat ions of Taylor.  Mr. Waldorf f  acknowledged

that he control led Taylorts cash unt i l  sometime in December, 1979 when Mr.

Schneiderman assumed full control of the cash and made all decisions concerning

which bi l ls were to be pald.

3. Pet i t ioner Lauretta Schneiderman worked as a recept ionist  for Taylor

fo r  seven or  e igh t  years  a t  a  sa la ry  o f  $150.00  to  $160.00  per  week.  A l though

l isted as vice presldent of Taylor on corporate tax returns, Mrs. Schneidentran

had no knowledge that she hel-d this posi t lon unt i l  af ter her husbandrs death in

1982. Mr. Schnelderman and Mr. llaldorff never Lnformed Mrs. Schnelderman that

she was l isted as vice presldent on corporate documents. Other than her work

as a recept lonist ,  Mrs. Schneiderman rras not involved in any operat ions of

Taylor.  She had signed a bank signature card as an authorized signatory of

Taylor checks but she never actual ly signed any corporate checks. She was not

involved ln any of Taylorrs f lnances and did not assist  1n the preparat lon of,

nor sign, any of Taylorrs tax returns. Mrs. Schneidernan, moreover '  had no

knowledge of any unpald withholding taxes or any other unpaid bllls of Taylor.

4. On May 30, 1980, Taylor f i led a pet i t ion in bankruptcy under Chapter

11  o f  the  Un i ted  Sta tes  Code.  Thereaf te r ,  on  or  about  August  18 ,  1980,  the

matter rras converted to a proceeding under Chapter 7 of the United States Code.

The Audit  Divis ion apparent ly did not f i le a claiu for the withholdtng taxes

due from Taylor with the Bankruptcy Court. Petitioners now maintain that the

Audit  Divis ion should be precluded from lmposing the 685(g) penalty,  s lnce i t
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fai led to f i rst  at tempt to obtain the taxes due from Taylor by f i l ing a clairn

in bankruptcy.

CONCLUSIONS OF LAIJ

A. That sect ion 685(g) of the Tax Law provldes that any person required

to col lect,  t ruthful ly account for and pay over personal income tax, who

wll l fu l ly fal ls to col lect such tax or truthful ly account for and pay over such

tax or wlllfully attempts in any manner to evade or defeat the tax or the

payment thereof,  shal l ,  in addj- t ion to other penalt ies provided by 1aw, be

l iable to a penalty equal to the totaL amount of the tax evaded, or not col lected,

or not accounted for and paid over.

B. That sect ion 685(n) of the Tax Law def lnes the word "personrr,  for the

purpose o f  sec t ion  685(g) ,  and reads  as  fo l lows:

t tFor  purposes  o f  subsec t ions  (g ) . . . the  te rm inc ludes  an  ind iv idua l ,
corporatlon or partnershlp or an officer or employee of any corpor-
at ion ( including a dissolved corporat lon),  or a member or employee of
any partnership, who as such off icer,  employee or member ls under a
duty to perform the act in respect of which the violat ion occurs.t '

C. That rr the quest ion of whether or not someone is a tpersont requlred to

col lect and pay over withholdlng taxes is a factual one. Factors determinat ive

of the issue can include whether pet l t ioner owned stock, s lgned the tax returns'

or exerclsed authori ty over employees and the assets of the corporat ionfr

(McHugh v .  S ta te  Tax  Cormiss lon ,  70  A.D.2d,  987,  988) .

D. That i t  was conceded that ELl iot t  SchneLderman was a person requlred

to col lect and pay over withholdlng taxes. Pet i t ioner Joseph Wal-dorf f  was the

secretary -  t reasurer of Taylor;  he signed checks and tax returns and adnit ted

to having control led the cash of Taylor unt i l  sometlme in December, 1979.

Pet i t ioner Joseph Waldorf f  is,  therefore, a person requlred to col lect,  t ruthful ly
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account for and pay over withholding taxes within the meaning and intent of

sect l -ons 685(g) and 685(n) of the Tax Law.

E. That pet i t ioner Lauretta Schneidernan dld not s ign corporate checks or

tax returns, exercised no authorl- ty over the assets of the corporat ion, and was

not Lnvolved ln the day-to-day operations of Taylor other than in her capaclty

as a recept ionist .  She did not discover that she was l isted as a vice president

unt l l  af ter her husbandrs death and i t  ls unclear from the record whether she

was lega11y appointed to that of f ice. I t  is apparent that she hel-d such off ice

in name only. Petltioner Lauretta Schnelderman accordingly cannot be considered

a person required to col lect,  t ruthful ly account for and pay over withholding

taxes within the meaning and intent of  sect ions 685(9) and 685(n) of the Tax

Law.

F. That the penalty imposed under sect l -on 085(g) of the Tax Law ls

separate and lndependent of the corporat ionrs l labi l l ty for the unpaid taxes

and the fact that no cl-aim was filed in the Bankruptcy Court for the unpaid

lr i thholding taxes does not preclude the Audit  Dlvis lon from Lnposing a 685(g)

penalty equal to such taxes against pet i t ioners, lndivldual ly (see Yel l in v.

New York State Tax Corrmisslon, 81 A.D .2d 196) .

G. That the pet i t ions of the Estate of El l tot t  Schneiderman and Joseph

Waldorf f  are denled and the not ices of def ic iency lssued against them on

September 27, 1982 are sustained.
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H. That the petition of Lauretta Schneidernan is granted and the

of Def ic iency issued against her on Septeurber 27, 1982 is cancel led.

DATED: Albany, New York STATE TAX COMMISSION

APR 1 5 i985

Not i ce
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S T A T E  O F  N E T {  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

A p r i l  1 5 ,  1 9 8 5

Estate of El l iot t  Schnelderman
Lauretta Schneiderman, Executr ix
30 Lincol-n Plaza / /15K
New York, NY 10023

Dear Mrs.  Schneidennan:

Please take not ice of  the Decls ion of  the State 1.*  Qernrn lss ion enclosed

herewi th.

You have now exhausted your right of review at the administrative level.

Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev iew an

adverse decis ion by the State Tax Commission may be lnst i tu ted only under

Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in the

Supreme Court of the State of New York, Albany County, within 4 nonths from the

da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund allowed in accordance

wi th th is  decis ion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t lgat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet i - t ioner  I  s  Representat ive
Mitchel l  Greene
Sherman & Cl t ron,
1290 Avenue of  the
New York,  NY 10104

Americas

Taxing Bureaur s Representative



S T A T E  O F  N E h r  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

A p r i l  1 5 ,  1 9 8 5

Joseph tr Ialdorf f
36 Duncan Ave. Apt.  C2
Jersey City,  NJ 07304

Dear Mr.  I ia ldor f f  :

P lease take not ice of  the Decis ion of  the State Tax Conrmiss ion enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect lon(s)  690 of  the Tax Law, a proceeding ln  cour t  to  rev leht  an

adverse decis ion by the State Tax Commisslon may be inst l tu ted only under
Art ic le  78 of  the Civ l l  Pract ice Law and Rules,  and must  be coumenced in the
Supreme Court of the State of New York, Albany Countyr wlthin 4 nonths from the

da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nav be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Li t igat ion Unit
Bul lding / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc: Taxing Bureauts Representat ive



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  1 2 2 2 7

Apr i l  15 ,  1985

Lauretta Schneiderman
30 Llncoln Plaza / f15K
New York, NY 10023

Dear Mrs. Schneiderman:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative 1eve1.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany Countyr within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building //9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t loner rs  Representa t ive
Mitchel l  Greene
Sherman & C i t ron ,  P .C.
1290 Avenue of the Anerlcas
New York, NY 10104
Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltl-on

of

ESTATE OF ELLIOTT SCHNEIDERMAN
LAURETTA SCHNEIDERMAN, EXECUTRIX

for RedeterminatLoo of 
" 

Deficiency or for
Refund of Personal Incorne Tax under LtctcLe 22
of the Tax Law for the Perlod July 16, 1979
through December 31, 1979.

In the Matter of the Pet l t lon

o f

LAI]RETTA SCHNEIDERMAN

for Redetenninatlou of a Deflclency or for
Reflrnd of Personal Income Tax under l,rtlcLe 22
of the Tax Law for the Period July 15, L979
through December 31, L979.

DECISION

In the l' latter of the PetltLon

of

JOSEPH WALDORFF

for RedeterminatLon of a DefLclency or for
Refund of Personal Income Tax under AttIcLe 22
of the Tax Law for the Perlod July 16, L979
through December 31, L979.

Petltloners, Estate of Elllott Schnelderoan, Lauretta Schneldeman,

Excutrlx and Lauretta Schnelderman, 30 Llncoln Plaza ltLSR, New York, New York

10023 and Joseph I'Ialdorff , 36 Duncan Avenue, Apt. C2, Jersey City, New Jersey

07304, flled petltions for redeteBnlnatlon of deflclencies or for refunds of

personal lncome tax under Article 22 of the Tax Law for the period JuIy 15,

1979 th rough Deeember  31 ,  1979 (F l le  Nos.  41088,  41093 and 41096) .
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A fornaL hearlng was held before Danlel  J.  Ranal l l ,  Hearing Off lcer '  at

the offices of the State Tax Cornmission, Two World Trade Center, New York' New

York, on Septenber 20, 1984 at 9:45 A.M. Pet l t loners Estate of 811-lot t

Schneldernan and Lauretta Schnelderman appeared by Mitchell Green, Esq.

Petltloner Joseph Waldorff appeared pro se. The Audlt Dlvlslon appeared by

John P. Dugan, Esq. (Angelo A. ScopeJ-l l to,  Esq.,  of  counsel) .

ISSUE

I'ltrether petltloners lrere persons requl.red to collect, truthfully account

for and pay over ldthhoLdlng taxes of Taylor Sportslrear, Inc. r who wlllfully

falled to do so and are thus LlabLe to a penalty under section 085(g) of the

Tax Law.

FINDINGS OF FACT

1. On Septenber 27, L982, the Audlt DlvlsLon Lssued a Notice of Defl.cLency,

along wlth a Statement of Deflci€oclr assertlng a penal-ty pursuant to sectlon

685(9) of the Tax Law against Elltot Schneidernan as a person requlred to

col-lect, truthfully account for and pay over wlthholdtng taxes of Taylor

Sportslrear,  Inc. (rrTaylorr ' )  ln the amount of $151740.50 for the perlod July 16,

1979 through Decenber 31 , Lg7g.1 Oo the same date, simllar notices were issued

agaLnst petltJ.oners Lauretta Schnelderman and Joseph Waldorff in the same

amount and for the same perlod.

2. Elllott SchneLde:man lraa the presldent of Taylore Lauretta Schaeldernan

was the vlce presldent and Joseph Waldorff was the secretary - treasurer. It

Petltloqer Elllott Schneidernan dLed on or about October 31, 1982 and,
by decree of the Surrogaters Court of New York County dated December 8,
L982, Letters Testamentary were granted to petltloner Lauretta Schnelderman'
the Executrlx named ln the decedentrs will.
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lras undLsputed that Elliott Schnelderman was a person requlred to collect,

account for and pay.over the wlthholding taxes of Taylor. Mr. SchneLdermani

along with petitioner Joseph Waldorff, slgned all- Taylor checks and tax returns

and was generally ln charge of the operatlons of Taylor. Mr. I,laldorff acknowledged

that he controlled Taylorts cash untll sonetlme in December, 1979 wheu Mr,

Schneidernan assumed full control of the cash and made all declsions concernlng

whlch bl1ls were to be pald.

3. Petitioner Lauretta Schnelderman worked as a receptlonist for Taylor

for seven or eight years at a salary of $150.00 to $160.00 per week. Although

llsted as vlce presldeat of Taylor on corporate tax returns, Mrs. Schnel.deruan

had no knowledge that she heLd thls posltlon untll after her husbandrs death ln

1982. Mr. Schnelderman and Mr. trlaldorff never informed Mrs. SchneLdernan that

she was ltsted as vlce president on corporate documents. Other than her work

as a receptLonLst, Mrs. Schneiderman was not lnvolved in any operatlons of

Taylor. She had sLgned a bank signature card as an authorlzed sLgnatory of

Taylor checks but she never actually signed any corporate checks. She was not

lnvolved in any of Taylorrs flnances and dld not asslst ln the preparatl.on of,

nor slgn, any of Taylorrs tax returns, Mrs. Schneidermanr moreoverr had no

knowledge of any unpal.d wlthholding taxes or any other unpaid bills of Taylor.

4. On May 30, 1980, Taylor filed a petltl.on ln bankruptcy under Chapter

l l  of  the UnLted States Code. Thereafter,  on or about August 18, 1980' the

matter lras converted to a proceedlng under Chapter 7 of the Unlted States Code.

Ttre Audit Dlvlslon apparently dld not fiLe a clalm for the wlthholdlng taxes

due from Taylor wlth the Bankruptcy Court. Petltloners now oalntaln that the

Audlt Division should be precl-uded from Lmposing the 685(g) penaltyr slnce lt
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falled to flrst attempt to obtain the taxes due from Taylor by fl1lng a clalm

Ln bankruptcy.

CONCLUSIONS OF LAW

A. That section 685(g) of the Tax Law provldes that any person required

to coLLect, truthfully account for and pay over personal lncome tax, who

wlllfull-y falls to collect such tax or truthfull-y account for and pay over such

tax or w111-fu11y attempts in any nanner to evade or defeat the tax or the

pa1ment thereof, shall, tn addlt{ln to other penaltles provlded by law, be

liable to a penalty equal to the total amount of the tax evaded, or Dot collected,

or not accounted for and pald over.

B. That sect lon 685(n) of the Tax Law def lnes the word f tpersonrr,  for the

purpose of sect lon 685(g),  and reads as fol lows:

t tFor purposes of subsect lons (g). . . the term includes an indlvldual,
corporation or partnership or an officer or employee of any corpor-
atlon (including a dl.ssolved corporation), or a member or employee of
any partnershlp, who as such officer, employee or nember ls under a
duty to perform the act in respect of which the violat lon occurs.t t

C. That rrthe questlon of whether or not someone ls a fpersont requlred to

collect and pay over withholdlng taxes ls a factual one. Factors determlnatl.ve

of the issue cen Lnclude whether petltLoner owned stock' slgned the tax returns'

or exercised authority over enployees and the assets of the corporatlonrl

(Mcl lugh v. State Tax Counrlssion, 70 A.D .2d 987, 988).  
.

i D. That it lras conceded that ElLiott Schneldernan rras a persoa requl-red

to colLect and pay over withholdlng taxes. PetltLoner Joseph Waldorff was the

secretary - treasurer of Taylor; he signed checks and tax returns and adnltted

to havLng controlled the cash of Taylor until sometlme in December, L979.

Petitloner Joseph Waldorff is, therefore, a person requlred to collect, truthfull-y
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account for and pay over wtthholding taxes wlthin the meaning and intent of

gect ions 085(g) and 585(n) of the Tax Law.

E. That petltloner Lauretta Schnelderman dld not slgn corporate checks or

tax returns, exercised no authorlty over the asgets of the corporation, and was

not lnvolved ln the day-to-day operatl.ons of Taylor other than ln her capaclty

as a receptlonlst. She dld not discover that she was l-lsted as a vice presldent

untlL after her husbandrs death and lt ls unclear from the record whether she

was legally appol.nted to that offl-ce. It Ls apparent that she held such offlce

ln name on1y. PetLtloner Lauretta Schnelderman accordingly cannot be consldered

a person required to collect, truthfully account for and pay over wlthholdl-ng

taxes withln the meanlng and lntent of sectlons 585(g) and 685(n) of the Tax

Law.

F. That the penalty inposed under sectl.on 685(g) of the Tax Law Ls

separate and lndependent of the corporattonts llabtllty for the unpald taxes

and the fact that no claim was f1led in the Bankruptcy Court for the unpald

wtthholding taxes does not precJ-ude the Audlt Divlslon from lmposing a 585(g)

penalty equal to such taxes agaLnst petltloners, lndlvidual-ly (see Yellln v.

New York State Tax Conrnlsslon, 81 A.D.2d 196).

G. Ttrat the petitions of the Estate of El1lott Schneiderman and Joseph

Waldorff are denLed and the notices of deflcLency lssued agalnst them on

Septenber 27, 1982 are sustained.



H. That the pet l t ion of

of Def lc iency lssued agalnst

DATED: Albany, New York

APR 1 5 1985

-6-

Lauretta Schneldernan ls granted and the Notlce

her on September 27, 1982 ls cancel led.

STATE TAX COMMISSION



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

ESTATE OF ELLIOTT SCIINEIDERMAN
LAIIRETTA SCHNEIDERMAN, EXECUTRIX

for Redetermlnatlon of a Defictency or for
Refund of Personal Income Tax under Article
of the Tax Law for the Perlod July 16, 1979
through December 31, L979.

In the ltdatter of the Petltlon

o f

LAI]RETTA SCHNEIDERMAN

for Redeterminatloa of a Deflciency or for
Refund of Personal Income Tax under Artlcle
of the Tax Law for the Perlod July 16, 1979
through Decenber 31, 1979.

22

, 1

DECISION

In the Matter of the PetLt lon

of

JOSEPH WAIDORFF

for Redetermlnatlon of a DefLclency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the PerLod July 16, L979
through December 31r L979.

Petltloners, Estate of Elltott Schneiderman, Lauretta Schneiderman,

Excutrix and Lauretta Schneiderman, 30 Llncoln Plaza #15K, New York, New York

10023 and Joseph trlaldorff, 36 Duncan Avenue, Apt. C2, Jersey Clty, New Jersey

07304, flled petltions for redetefnlnatlon of deflctencies or for refunds of

personal income tax under Artlcl-e 22 of the Tax Law for the perlod July 16,

1979 through December 31, L979 (Fl Ie Nos. 41088, 4LO93 and 41096).
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A fornal hearlng was held before Daniel J. Ranalll, Hearlng OffLcer, at

the offlces of the State Tax Conrnlsslon, 1\,ro hlorld Trade Center, New York, New

York, on Septemb et 2A, 1984 at.  9:45 A.M. Pet l t loners Estate of El l lot t

Schneldernan and Lauretta Sqhneldernan appeared by Mltchell Green, Esq.

PetitLoner Joseph !,Ialdorff appeared pro se. The Audlt Dlvislon appeared by

John P. Dugan, Esq. (Angelo A. Scopel l l to,  Esq.,  of  counsel) .

ISSUE

Wtrether

for and pay

falled to do

Tax Law.

petltloners \irere persons required to collect r truthfully account

over wLthholdlng taxes of Taylor Sportswear, Inc., who wlllfully

so and are thus llab1e to a penalty under sectlon 085(g) of the

FINDINGS OF FACT

1. On September 27, 1982, the AudLt DlvlsLon l"ssued a Not ice of Def lc lency,

along wlth a Statement of Deficlency, asserting a penalty pursuant to sectlon

e85(g) of the Tax Law against ElLiot Schneldernan as a person requlred to

collect, truthfully account for and pay over wlthholdlng taxes of Taylor

Sportswear, Inc. ("Taylorr ' )  in the amount of $151740.50 for the perlod JuJ-y 16,

1979 through December 3I,  lg7g.1 oo the same date, s lml lar not lces were issued

agalnst petltloners Lauretta Schneiderman and Joseph Waldorff ia the saoe

amount and for the sane perlod.

. 2. Elliott Schneide:rman lras the presLdent of Taylorl Lauretta Schneldernan

ltas the vice presldent and Joseph Waldorff was the secretary - treasurer. It

Petitloqer El-llott Schneldernan dled on or about October 31, 1982 and,
by decree of the Surrogaters Court of New York County dated December 8,
1982, Letters Testamentary were granted to petltioner Lauretta SchneLderman,
the Executrlx named ln the decedentrs will.
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ltas undl-sputed that Elllott Schneidernan rilas a person requlred to collect,

account for and pay over the withholding taxes of Taylor. Mr. Schnetderman,

along ltith petltloner Joseph I'laldorff, slgned all Taylor checks and tax returns

and was generally in charge of the operatloas of Taylor. Mr. Waldorff acknowledged

that he controLled Taylorts cash untl.l, sometLme ln December, 1979 when Mr.

Schneidennan assuned full control of the cash and nade all declsions concernlng

whlch bllls lrere to be pald.

3. Petitloner Lauretta Schnelderman worked as a receptlonlst for Taylor

for seven or eight years at a salary of $150.00 to $160.00 per week. Although

listed as vice presldent of Taylor on corporate tax returns, Mrs. Schneldernan

had no knowledge that she held thls positlon untll after her husbandts death ln

1982. Mr. Schnelderman and Mr. I{aldorff uever lnformed Mrs. Schneidernan that,

she was llsted as vlce presldent on corporate documents. Other than her work

as a receptlonlst, Mrs. Schneidernan was not lnvolved in any operatlons of

Taylor. She had signed a bank signature card as an authorlzed signatory of

Taylor checks but she never actually slgned any corporate checks. She was not

Lnvolved in any of Taylorrs flnances and dld not asslst ln the preparatlon of,

nor slgn, any of Taylorrs tax returns. Mrs. Schneidermaa, moreover, had no

knowledge of'any unpald wlthholdlng taxes or any other unpaid b111-s of Taylor.

4. 0n !|ay 30, 1980, Taylor flled a petltlon ln bankruptcy under Chapter

11 of the Unlted States Code. Thereafter,  on or about August 18, 1980, the

matter lras converted to a proceedlng under Chapter 7 of the Unlted States Code.

The Audlt Dlvlslon apparently dld not flle a clalm for the wlthholdlng taxee

due from Taylor wlth the Bankruptcy Court. Petltloners now malntaLn that the

Audlt Dlvlslon should be precluded fron lnposing the 685(g) penalty, sLnce lt
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falled to fLrst attenpt to obtain the taxes due from Tayl-or by fll lng a clalm

ln bankruptcy.

CONCLUSIONS OF LAW

A. that sectlon 585(g) of the Tax Law provldes that any person requlred

to collect, truthfully account for and pay over personal lncome tax, who

wlllfully falls to coLlect such tax or truthfully account for and pay over such

tax or wlllfully attempts in any nanner to evade or defeat the tax or the

pa)tnent thereof, shalL, in addltlon to other penaltles provlded by law, be

liable to a penalty equal to the total amount of the tax evaded, or not collected,

or not accounted for and paid over.

B. That sectton 685(n) of the Tax Law deflnes the word ttpersontt, for the

purpose of sect lon 685(g),  and reads as fol lotrs:

"For purposes of subsect lons (g). . . the term lncludes an Lndlvidual,
corporation or partnershlp or an officer or empJ-oyee of any corpor-
atlon (including a dissolved corporation), or a member or employee of
any partnership, who as such officer, enpLoyee or member ls under a
duty to perform the act Ln respect of which the vLolat lon occurs."

C. That rrthe questlon of whether or not someone ls a fpersont requlred to

collect and pay over withholding taxes ls a factual one. Factors dete::ulnatlve

of the lssue c.an Lnclude whether petitloner owned stock, slgned the tax returns,

or exerclsed authorlty over employees and the assets of the corporatloaf'

(McIIugh v. State Tax Comlssion, 70 A.D.2d 987, 988) 
\

i D. That it was conceded that Elllott Schnelderman lras a persoo requlred

to collect and pay over withholdtng taxes. Petltloner Joseph I'laldorff was the

secretary - treasurer of Taylor; he sLgned checks and tax returns and adnltted

to havLng controll-ed the cash of taylor untll sometlme 1n Decenber' 1979.

Pett t ioner Joseph l{aldorf f  is,  therefore, a person requlred to col lect,  t ruthful ly
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account for and pay over withhoLding taxes within the meaning and intent of

sect ions 085(g) and 585(n) of the Tax Law.

E. That petltioner Lauretta Schnelderman did not slgn corporate checks or

tax returns, exercised no authorlty over the assets of the corporationr and was

not involved Ln the day-to-day operations of Taylor other than ln her capaclty

as a recept lonLst.  She dLd not discover that she was Llsted as a vlce presl .dent

until after her husbandrs death and lt ls unclear from the record whether she

was legally appolnted to that office. It is apparent that ehe held such offlce

ln name onLy. Petitloner Lauretta Schnelderman accordingly cannot be considered

a person requlred to collect, truthfulLy account for and pay over lrtthholdtng

taxes withln the meanLng and lntent of sections 685(9) and 685(n) of the Tax

Law.

F. That the penalty imposed under sectlon e85(g) of the Tax Law ls

separate and Lndependent of the corporationrs llability for the unpald taxea

and the fact that no claim was flled in the Bankruptcy Court for the unpaid

r,rithhol-ding taxes does not preclude the Audlt Dlvlslon from lmposlng a S85 (g)

penalty equal to such taxes against petltloners, lndlvlduall-y (see Yellln v.

New York State Tax Comission, 81 A.D.2d L96).

G. That the petitlons of the Estate of ELllott Schneideman and Joseph

I,Ialdorff are denl.ed and the notices of deflclency lssued agalnst them on

Septenber 27, L982 ate sustained.
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H. That the petltion of Lauretta Schnelderman ls granted and the Notice

of Def lc iency lssued against her on Septeuber 27, L982 ls cancel led.

DATED: Albany, New York STATE TN( COMMISSION

APR 1 5 1985



33 6l
cn t&, ,

i5 E
B -

*=* ,  'q
! . ;z E5
€& * a
Fl +,
qt C .r..1
B  C d ( . )

o
E t r > ,
e a  a
o A  o
O 1..
. O \ g  O
F ) c O b

cLAln cHECxro.
'., .ir i ." ,-: ;'

t,-,

DA'E

/-tz- t{
lsT li0ltcI

s

tfi

6;

i - ,

.., - l - 
' :

, ! / , 1  l  
_

j ' ' i

.  . . , , r  .  t t i

,  i , ' .  .  t
t t . r - t  I

a {. t
!

"(, -:", i

$Ffggi



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I I I  Y O R K  1 2 2 2 7

A p r i l  1 5 ,  1 9 8 5

Joseph Waldorf f
36 Dunean Ave. Apt.  C2
Jersey City,  NJ 07304

Dear Mr.  Waldor f f :

P lease take not ice of  the Decls ion of  the State Tax Comrniss ion encl -osed
he rew i th .

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Commission nay be inst i tu ted on1-y under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be comenced in the

Supreme Court of the State of New York, Albany Countyr within 4 rnonths from the
da te  o f  t h i s  no t i ce .

Inquiries concerning the computatlon of tax due or refund allowed in accordance

wi th th is  decis ion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat lon Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Taxing Bureaurs Representat ive



STATE OF NET.I YORK

STATE TN( COI''MISSION

In the llatter of the Petltlon

of

ESTATE OF EI,LIOTT SCHNEIDERI.{AN
LAURETTA SCIINEIDERUAN, EXECUTRIX

for RedeternLnatlon of a Deficlency or for
Refund of Pereonal Incone Tax under AttLcLe 22
of the Tax Law for the Perlod July 161 1979
through December 31, 1979.

In the ltatter of the PetLtlon

of

LAURETTA SCHNEIDER},IAN

for Redeterml.natlon of a Deficiency or for
Refund of Personal Income Tax under Artlcle 22
of the Tax Law for the Perlod July 16, 1979
through Decenber 31, 1979.

DECISION

In the Matter of the Pet l t lon

o f

JOSEPH I{ALDORFF

for Redeteruinatlon of a Deficlency or for
Refund of Personal Income Tax under Artlcle 22
of the Tax Law for the Perlod July 16, L979
through December 31, 1979.

PetLt loners, Estate of El l lot t  Schnelderoan, Lauretta Schnelderman,

Excutrlx and Lauretta Schnelderman, 30 Llncol-n PLaza #15K, New York, New York

10023 and Joseph t {a ldor f f ,36  Duncan Avenue,  Apt .  C2,  Jersey  C l ty r  New Jersey

07304, f i led pet l t ions for redeternlnat ion of def lc lencies or for refunds of

personal income tax under Art lc l-e 22 of the Tax Law for the perlod July 16,

1 9 7 9  t h r o u g h  D e c e n b e r  3 I ,  1 9 7 9  ( F l l e  N o s .  4 1 0 8 8 , 4 1 0 9 3  a n d  4 1 0 9 5 ) .
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A fornal hearing was heLd before Danlel  J.  Ranal l l ,  Hearlng Off lcer,  at

the offLcee of the State Tax Comissfon, I\so l{orld Trade Center, New York, New

York, on September 20, 1984 at 9:45 A.M. Pet i t lonere Eetate of El l lot t

Schnelderman and Lauretta Sehnelderman appeared by Mltchell Green, Eeq.

Petltloner Joseph Waldorff appeared pro se. The Audlt Dlvlslon appeared by

John P. Dugan, Esq. (Angelo A. Scopel l l to,  Esq.,  of  counseL).

ISSUE

lltrether petltlonera were persons requlred to collect, truthfully account

for and pay over withholdlng taxes of Taylor Sportswear, Inc. r who wlllfulIy

falled to do so and are thua llable to a penalty under sectlon 685(g) of the

Tax Law.

FINDINGS OF FACT

t. On Septenber 27, 1982, the Audlt  Divls lon lssued a Not ice of Def lc iency'

along wl-th a Statement of Deflclenclr assertl.ng a penalty pureuant to sectlon

685(g) of the Tax Law agaLnst Elltot Schneidernan as a person requlred to

collect, truthfully account for and pay over wlthhol-dlng taxes of Taylor

Sportswear, Inc. ("Tay1or") in the amount of $151740.50 for the perlod July 16'

1979 through Decenber 3l , Lg7g. 
t 

Oo the same date, simllar notl.ces were lssued

agalnst petitloners Lauretta Schneiderman and Joseph Waldorff in the same

anount and for the same period.

2. Elllott Schneidernan nas the presldent of Taylor, Lauretta Schnelderuan

was the vlce presldent and Joseph lJaldorff was the secretary - treaBurer. It

Pet l t loner El l lot t  Schneldernan dled on or about October 3l '  1982 and,
by decree of the Surrogatefs Court  of  New York County dated December 8,
1982, Letters Testamentary \dere granted to pet l t loner Lauretta Schnelderman'
the Executr ix naned ln the decedent 's w111.
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waa undlaputed that Elllott Schnelderman waa a peraon regulred to collect,

account for and pay over the wtthhol.dlng taxea of Taylor. I'tr. Schnelder&an,

along wlth petltloner Joseph tlaldorff, elgned all Taylor checke and tax returng

and wae generally tn charge of the operatlone of Taylor. Mr. I{aLdorff acknowledged

that he control led Taylor 'g caeh untLl  sometlme ln December, 1979 when Mr.

Schneidernan aesumed full control of the cash aad nade all declalons concerning

whLch bllls -were to be pald.

3. Petl,tloner Lauretta Schneldernan worked as a receptlonlst for Taylor

for seven or el .ght years at a ealary of $150.00 to $160.00 per week. Although

llsted as vLce president of Taylor on corporate tax returns, Mrs. Schneidernan

had no knowledge that she held thls posltlon unt1l after her husbandts death ln

1982. Mr. Schnelderman and Mr. I,laLdorff never lnforned Mrs. Schneldennan that

she was llsted as vlce presldent on corporate documento. Other than her work

as a receptlonlet, Mrs. Schneldernan was not lnvolved ln any operatlons of

Taylor. She had signed a bank eignature card as an authorlzed slgnatory of

Taylor checks but she never actually slgned any corporate checks. She was not

involved ln any of Taylorrs flnances and dld not aselst ln the PreparatLon of,

nor sign, any of Taylorfs tax returna. Mrs. Schnelderman, moreover' had no

knowledge of any unpald withholding taxes or any other unpald blIls of Taylor.

4. On May 30, 1980, Taylor ftled a petitLon ln bankruptcy under Chapter

1l  of  the Unlted States Code. Thereafterr  on or about August 18, 1980, the

matter wes converted to a proceedLng under Chapter 7 of the United States Code.

Ttre Audit DlvLslon apparently did not file a claim for the withholdtng taxeg

due from Taylor wlth the Bankruptcy Court. Petltloners now rnaintaln that the

Audtt  Divis lon should be precluded frorn lnposing the 685(g) penattyr elnce i t
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falled to flret attempt to obtaLn the taxes due from Taylor by fll lng a claln

ln bankruptcy.

CONCLUSIONS OF LAW

A. Ttrat eectlon 585(g) of the Tax Law provides that any person requlred

to colLect' truthfully account for and pay over personal lncome tax, who

wlllfuIly falls to collect such tax or truthfully account for and pay over euch

tax or wtllfuLly attenpts ln any manner to evade or defeat the tax or the

pa3nnent thereof, shall, ln additlon to other penaltlea provided by law, be

l-iable to a penalty equal to the total amount of the tax evaded, or not collected,

or not accounted for and paid over.

B. That sectlon 685(n) of the Tax Law deflnes the word tfpergontt, for the

purpose of eectLon 685(g),  and reade as fol lows:

rrFor purposes of eubsect ions (g). . . the tern Lncludes an Lndlvldual,
corporatlon or partnershlp or an officer or employee of any corpor-
atlon (includlng a dlssolved corporatlon), or a nember or employee of
any partnershlp, who as such offl.cer, enployee or member ie under a
duty to perform the act ln respect of whlch the vlolatlon occurs.tl

C. That rrthe questlon of whether or not someone ls a tpersont requlred to

collect and pay over withholdlng taxes ls a factual one. Factora detetmlnatlve

of the lssue can lnclude whether petltloner owned stock, elgned the tax returns,

or exercLsed authorlty over enployees and the assets of the corporetl.onrl

(McHugh v .  S ta te  Tax  Comlss lon ,  70  A.D.zd  987,  988) .  
.

D. That lt wa6 conceded that Elltott Schneldernan waa a person requLred

to collect and pay over withholdlng taxes. Petltloner Joseph Waldorff was the

secretary - treaaurer of Taylor; he slgned checks and tax returns and adnltted

to havlng control led the cash of Taylor unt l - l  sonetLne ln December, 1979.

Pet l t loner Joseph Waldorf f  is,  therefore, a person required to col lect,  t ruthful ly
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account for and pay over wtthholdlng taxes wlthln the neanLng and lntent of

sect lons 685(9) and 685(n) of the Tax Law.

E. That petlttoner Lauretta Schnelderman did not slgn corporate checks or

tax returns, exercised no authorLty over the assete of the corporatlon, and was

not lnvol-ved ln the day-to-day operatlons of Taylor other than ln her capaclty

aa a receptlonist. She dld not dlscover that she was lleted as a vice preeldent

untll after'her husbandrs death and lt ls unclear from the record whether lire

was legally appolnted to thet offl-ce. It ls apparent that she held such offlce

ln name only. Petltloner Lauretta Schneldennan accordlngly cannot be considered

a person requlred to collect, truthfully account for and pay over withholdlng

taxes wlthln the meaning and intent of sections 585(g) and 685(n) of the Tax

Law.

F. That the penal-ty inposed under Bectlon 685(g) of the Tax Law ls

separate and lndependent of the corporationfe l-Lablllty for the unpald taxea

and the fact that no claim was filed l-n the Bankruptcy Court for the unpald

rrithholding taxee does not preclude the Audlt Divielon from lmposlng a 085(g)

penalty equal to such taxes agaLnst petltloners, lndlvldually (eee Yellln v.

New York State Tax Coumlsslon, 81 A.D.2d 196).

G. That the petLtLons of the Estate of Elllott Schnelderman and Joseph

Waldorff are denled and the notlces of deflciency lssued agalnet them on

Septenber 27, 1982 are sustained.

I
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H. That the petltlon of Lauretta Schneldernan ls granted and the Notlce

of Def lc lency leeued agalnat her on September 27,1982 te cancel led.

DATED: Afbany, New York STATE TN( COII{MISSION

APR 1 5 1985




