
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John K. & Rose G. Schemmer
AFFIDAVIT OF MAILING

for Redet,erminat ion of a Def ic iency or for Refund 3
of New York State and New York City Personal Income
Taxes under Artlcles 22 and. 30 of the Tax Law and :
Chapter 46, Ti t le T of the Adninlstrat ive Code of
the  C l ty  o f  New York  fo r  the  Years  L976,  1977,  :
L978,  1979 and 1980.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conrmission, that he ls over 18 years of age, and that on the
21st day of August,  1985, he served the withln not ice of Decision by cert i f ied
mai l  upon John K. & Rose G. Schemmerr the pet i t ioners in the withln proceeding'
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

John K. & Rose G. Schemmer
S. Quaker Hi l l  Rd.
RR I ,  Box  345
Pawling, NY L2564

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before ne th is
21s t  day  o f  Augus t ,  1985 .

ster  oat ,hs

that  the said addressee ls  the pet i t ioner

forth on said wrapper is the last known address

pursuant to Tax Law sect l .on I74



STATE OF NEI,T YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

John K. & Rose G. Schemrner
AFFIDAVIT OF },IAILING

for Redeterminat ion of a Def ic iency or for Refund :
of New York State and New York City Personal Income
Taxes under Articles 22 and 30 of the Tax Law and :
Chapter 46, Ti t le T of the Administrat lve Code of
the  C i ty  o f  New York  fo r  the  Years  1976,  L977,  z
L978,  L979 and,  1980.

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrisslon, that he is over 18 years of age, and that on the
21st day of August, ,  1985, he served the within not ice of Declsion by cert i f ied
mai l  upon Wll1iaro T. McCal lurn, the representat lve of the pet l- t ioners ln the
within proceedinB, by enclosi .ng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Williaur T. I' lcCallun
3 2  E .  5 7 r h  S r .
New York, NY 10022

and by deposit lng same encl-osed in a postpaid properly addressed wraPper ln a
post off ice under the excluslve care and custody of the United States Postal
Service wl. thin the State of New York.

That deponent further says that the sald addressee ls the representat ive
of the pet i t i -oner herein and that the address set forth on said l i l rapper is the
lasL known address of the representat ive of the pet i t loner.

Sworn to before me this
2 ls t  day  o f  August ,  1985.

Authorized tb ls ter  oaths
pursuant to Tax Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August  21,  1985

John K. & Rose G. Scheumer
S. Quaker H111 Rd.
RR 1 ,  Box  345
Pawllng, NY 12564

Dear Mr. & Mrs. Schemner:

please take not ice of the Decision of the State Tax Conrmission enclosed
herewith.

You have now exhausted your right of review at the adnlnistratlve level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Tl t le T of
the Admini"strat ive Code of the Clty of New York, a proceeding in court  to
review an adverse decision by the State Tax Comlsslon may be lnst i tuted only
under Artlcle 78 of the Civll Practlce Law and Rules, and must be cornnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Ll t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t lve
Willian T. I'IcCallun
3 2  E .  5 7 r h  S t .
New York, NY 10022
Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o r

JOIIN K. SCHEMMER AND ROSE G. SCHEMMER

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New York Clty
Personal Income Taxes under Articles 22 and.
30 of the Tax Law and Chapter 46, Ti t le T of
the Adrninlstrat lve Code of the City of New York
fo r  the  Years  L976,  L977,  1978,  1979 and,  1980.

DECISION

Peti t ioners, John K. Schemrner and Rose G. Schemner, South Quaker Hi l l

Road,  RR 1 ,  Box  345,  Pawl ing ,  New York  12564,  f l led  a  pe t i t ion  fo r

redeterminat ion of a def ic iency or for refund of New York State and New York

City personal income taxes under Articles 22 and 30 of the Tax Law and Chapter

46, Ti t le T of the Adnlnlstrat ive Code of the City of New York for the years

1 9 7 6 ,  1 9 7 7 ,  L 9 7 8 , 1 9 7 9  a n d  1 9 8 0  ( F i l e  N o s .  3 6 9 3 1 , 3 7 I 2 I  a n d  3 7 L 2 2 ) .

A fornal hearing was held before Doris E. Steinhardt,  Hearlng Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York'  New

York ,  on  November  2 ,  1984 a t  10 :30  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

January 28, 1985. Pet i t loners appeared by Wil l ian T. McCal lun, CPA, The Audlt

Dlvis ion appeared by John P. Dugan, Esq. (Anne Murphy, Esq.,  of  counsel)

ISSUES

I .  Whether  pe t i t ioners r

and showing of Morgan horses

I I .  Whether  pe t l t loners l

respect to the breeding, training

engaged in  fo r  p ro f i t .

refund should be denled.

act lv i ty with

was an act iv i ty

1976 cLaim for
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FINDINGS OF FACT

1. Pet i t ioners, John K. Schemmer and Rose G. Schemmer, t lnely f i led a

joint New York State Income Tax Resident Return (with City of New York Personal

Income Tax)  fo r  each o f  the  years  1976,  L977,1978,  1979 and 1980 whereon

John K. Schemrner reported his occupation as rrAttorneyt' and Rose G. Schenrmer

reported her occupat ion as t ' I lousewife".  On each of sald returns pet i t ioners

reported a substant ial  farm loss from Quaker Hi l l  Morgan Farm located at South

Quaker H111, Pawling, New York.

2 .  On October  5 ,  1981,  the  Aud i t  D iv is ion  lssued th ree  (3 )  s ta tements  o f

personal i .ncome tax audit  changes to pet i t ioners wherein the farn losses

clained with respect to Quaker Hill Morgan Farm (hereinafter I'the Morgan Farmtt)

for the years 1976 through 1980 inclusive, were disal lowed based on the fol lowing

explanat ion:

"Your act iv l t les lnvolving Morgan horses are not considered to
be a bona f lde business venture and as such the losses incurred are
not  a l lowed. "

Accordingly,  on January 22, 1982, three (3) not ices of def ic iency were lssued

against pet i t ioners. One not ice asserted addit ional New York State and City

personal income taxes of $22,390.87 for the years L976 and 1977 '  plus interest

o f  $ 8 , 6 0 9 . 4 6 ,  f o r  a  t o t a l  d u e  o f  $ 3 1 , 0 0 0 . 3 3 .  T h e  s e c o n d  n o t i c e  a s s e r t e d

addit lonal New York State and City personal income taxes of $19'745.52 for the

year  L978,  p lus  in te res t  o f  $10,28 I .10 ,  fo r  a  to ta l  due o f  $30,026.62 .  The

thlrd not lce asserted addit ional New York State and City personal income taxes

o f  $ 1 7 , I 7 5 . 2 4  f o r  t h e  y e a r s  1 9 7 9  a n d  1 9 8 0 ,  p l u s  l n t e r e s t  o f  $ 1 , 9 9 9 . 1 8 ,  f o r  a

t o t a l  d u e  o f  $ L 9 , 1 7 4 . 4 2 .

3. On December 10, 1979, pet i t ioners executed a consent forn which

extended the period of l in i tat ion upon assessment of.  I976 personal income tax



-3 -

to any t ime on or before Apri l  15'  f98f.  Subsequent lyr

they executed a second consent form which extended the

upon assessment of. 1976 and' L977 personal income tax to

Apr i l  15 ,  1982.

4. The gross prof i t ,  deduct ions and loss claimed

respect to the Morgan Farm were as fol lows:

Gross
Pro f l t

on  January  14 ,  1981 '

period of l i rni tat ion

any time on or before

$  49s .00  $  88s .00
400 .00

20 .00
I46 .00  1 ,029 .00

each year at lssue with

Year Deduct ions Loss

1976  $  520 .00  $  62 ,593 .99  ($  02 ,073 .99 )
Lg77  $2 ,312 .00  $  61 ,047 .00  ($  s4 ,735 .00 )
rg78  $3 ,006 .00  $112 ,551 .00  ($109 ,545 .00 )
rgTg  $1 ,022 .00  $  82 ,332 .00  ($  9 t , 310 .00 )
1980  $2 ,334 .00  $  74 ,657 .00  G  12 ,323 .00 )

5. The aforestated gross profi t  derived from the Morgan Farm for each

year at  issue was compr lsed of  the fo l lowing income:

Nature of Income L97 6 L977 1978 L979 1980

Show Winnings
Stud Fees
Mi.scellaneous
Board & Training
0ther
Horse Transportat ion
Miscel laneous Refund
Total  Incone (Gross Prof i t )

6 .  T h e

Morgan Farm

Deduct ion

Labor Hired
Feed Purchased
Suppl ies Purchased
Board & Training
Transportat ion
Horse Show Expense
Advert is ing &

Photography
Miscel laneous

$3 ls .00
100 .00
10s .00

$  375 .00
425.O0

1 ,512 .00

$  66s .00
275 .00

862 .00
24 .00

1  ,  180 .00

$520 .oo  $2 ,312 .00
381 .00

$5mb6 $1,b'm0 $m00.

deduct ions c la imed for  each year  at  issue wi th respect  to  the

lnc luded,  in ter  a l ia ,  the fo l lowing:

r97 6

$  10 ,5  19  . 33
5 ,724  . 48
3 ,765 .63
5  , 7  L2 .62
L ,77 r . 35
4  ,022 .25

s94 .75
259 .93

r977 r978 r979

$12 ,550 .00
6 ,403 .00
4  , 750  . 00
9  , 025  . 00

500 .00
2 ,4 r3 .00

3,395 .  oo
153 .00

1 9 8 0

$  14  , 8  16  . 00
4 ,913 .00
3 ,746 .00
7  , 200 .00

-0-
764 .00

267  . 00
20 .00

$11 ,405 .00  $  7 ,460 .00
6 ,176 .00  9 ,201 .00
2 ,396  . oo  5 ,266  . 00
5 ,524 .00  8 ,675 .00
1  ,  157  . 00  3  , 40  1  . 00
2 ,  131  . 00  15 ,424 .00

I , 164 .00  4 ,710 .00
65 .00  669 .00
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D e p r e c i a t i o n  2 I , 2 5 5 . 4 2  1 5 , 7 5 6 . 0 0  2 8 , 7 9 6 . 0 0  2 6 , 5 0 7 . 0 0  2 8 , 3 5 6 . 0 0
Rental of Farm

P a s t u r e  6 0 0 . 0 0  1  ,  2 0 0 . 0 0  7 0 0 . 0 0  - 0 -  - 0 -

Appra lsa l  Fee -0 -  1 ,250.00  -0 -  -0 -  -0 -

B l a c k s n i t h  - 0 -  2 ,  1 5 8  . 0 0  3 , 6 4 9  . 0 0  2 , 9 7 9  . 0 0  2 ,  3 1 9  . 0 0
Veter lnary Fees,

M e d i c i n e  1 , 7 3 9 . 0 5  3 , 2 2 9 . 0 0  2 , 8 2 7 . 0 0  2 ' 2 7 3 . A 0  2 , 2 4 L . 0 0
S e c u r i t y  - 0 -  - 0 -  1 4 , 0 1 0 . 0 0  - 0 -  - 0 -

7. The Morgan Farm was located in Pawling, New York. Al1 documents

const l tut ing the hearing record show pet i t ioners t  address durlng the years at

issue herein as "South Quaker Hi l l  Road, RR 1, Box 345, Pawling, New York".

Although on their  New York returns their  county of resldence raras reported to be

"Dutchessr r ,  pe t i t ioners  f i led  as  fu l l  year  res idents  o f  the  C i ty  o f  New York

and paid the New York City taxes eomputed to be due on each return f j . led for

the years at issue. No explanat ion was furnished for this apparent contradlct ion.

8. The Morgan Farm conrmenced operat lons in 1975 and has sustained a loss

every. year to the date of hearing.

9. Pet i t ioners al leged that the Morgan Farmfs "pr imary source of income

is from the sale of Morgan horsestt .  Review of pet i tLoners I  Federal  tax returns

for the years at issue reveals the fol lowing informatlon with respect to the

sa le  o f  horses :

a .  Dur ing  1976 pe t i t ioners  so ld  one (1 )  horse  fo r  a  ga in  o f  $350.00 .
A second horse ,  wh ich  was d isposed o f ,  y le lded a  loss  o f  $680.74 .

b .  Dur ing  1977 pex iE ioners  so ld  one (1 )  horse  fo r  a  ga in  o f  $4 ,813.00 .

c .  Dur ing  1978 pe t l t ioners  so ld  two (2 )  horses  fo r  a  to ta l  ne t  loss
o f  $ : ,  1 4 8 . 0 0 .

d. During 1979 pet i t ioners sold f ive (5) horses for a total  net
g a i n  o f  $ 7 , 9 8 2 . 0 0 .

e .  Dur ing  1980 no  horses  were  so ld  by  pe t i t ioners .

A1l of  the aforestated gains and losses attr ibuted to the sale of horses were

personal ly reported by pet i t ioners each year on Federal  forro 4797 '  Supplenental

Schedule of Gains and Losses.
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10. During the years at issue the Morgan Farm owned (according to the

deprec ia t ion  schedu les)  be tween n ine  (9 )  and s ix teen (16)  horses .

11. In addit ion to the Morgan Farm, which conrmenced operat ions in 1975,

pet i t ioners also operated a catt le farm in Pawllng, New York known as the

"Quaker Hi l l  Stock Farmtt (hereinafter rr the Stock Farmtt) .  Pet l t ioners owned and

operated the Stock Farn from approxinately 1960 through 1978, when said farm

was so ld .

12 .  Pursuant

ne t  p ro f i t  o r  loss

Stock Farm were as

Year

to  pe t i t loners t

clained for the

fo l lows:

Gross
Pro f i t

t 9 7 6  $ 1 5 , 5 2 2 . 8 5
t 9 7 7  $  1 3 , 8 0 8 . 0 0
1 9 7 8  ( $  1 , 3 5 6 . 0 0 )

13. According to a schedule

losses attr ibutable to the Stock

fo l lows:

Year

I97 I
r972
1973
t97 4
L97 5

L4 .  Sepa ra te ,  adequa te  books

Morgan Farm and the Stock Farm.

tax returns, the gross prof i t  '  deduct lons and

years 1976 through 1978 with respect to the

Deduct ions Net  Pro f i t  o r  (Loss)

$26 ,981 .08  ($11 ,458 .23 )
$23 ,945 .00  ($10 ,137 .00 )
$  14 ,697  . 00  ($  16 ,053  . 00 )

prepared by pet i t ioners,  the net  prof i ts  and

Farm for  the years 1971 through 1975 l lere as

Net Prof i t  or  (Loss)

($  13  , 707  . 00 )
$  1 ' 595 .00

($  4 ,665 .00 )
$  216 .00
$  1 ,982 .00

and records were kept  by pet i t ioners for  the

15. The operation of the Stock Farm was deemed to be an activlty engaged

in for  prof i t .  Accordingly ,  the losses susta ined wi th respect  thereto l , rere not

d i sa l l owed  fo r  t he  yea rs  1976 ,  L977  and  1978 .
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16.  Pet i t ioner  John K.  Schemmer der ived substant la l  income f rom other

sources dur ing each of  the years at  issue.  I l is  federal  adjusted gross income

reported each year  at  lssue ( inc lus ive of  the substant ia l  farm losses c la ined)

r , ras as fo l lows:
Federal Adjusted Gross Income

$218 ,283 .65
$  82 ,  624  . 00
$340 ,082 .  00
$  26  , 2o3 .  oo  l
$  140 ,603 .  oo  -

Year

197 6
1977
r978
r979
1 9 8 0

Pet i t ioner  John K.  Schemmerrs Federal  adjusted gross income for  each of  the

aforestated years rcas compr lsed,  in ter  a l tq ,  of  the fo l lowing:

Source of Income 1976 1977 1978 1979 1980

D i v i d e n d s  $  4 2 , 4 6 7 . 0 6  $ 4 4 , 9 1 9 . 0 0  $  4 8 , 9 7 6 . 0 0  $ 5 3 , 3 5 4 . 0 0  $  5 8 ' L 9 2 . 0 0
C a p i t a l  G a i n s  $  8 6 , 0 7 7 . 5 I  $  2 , 7 5 7 . 0 0  $ 3 4 2 , 1 7 1 . 0 0  $  3 , 1 3 0 . 0 0  $  2 . 0 0
R e c e i v e r  F e e  $ 1 1 2 , 5 5 0 . 9 2  $ 4 9 . 5 9 3 . 0 0  $  5 9 , 0 4 0 . 0 0  $  - 0 -

P a r t n e r s h i p  I n c o m e  $  5 1 , 6 5 I . 1 7  $ 5 2 , 8 8 7 . 0 0  $  - O -  $  - 0 -
L e g a l  F e e s  $ 1 3 , 4 6 9 . 0 0  r
o t h e r  I n c o m e  $ 1 4 8 , 4 0 2 . 0 0 '

17. During the years 1976 and 1977 pet i t ioner John K. Schenmer was a

partner in the law partnership Carter,  Ledyard & Milburn. In 1978 he sold his

interest in the partnershLp; however,  he cont i .nued to pract ice law ln subsequent

years as an lndividual.

18. Pet i t ioners did not personal ly appear at the hearing. Their  representat ive

argued that the losses sustained by the Morgan Faru during the years at issue

should properly be al lowable on the basis that said farm was an act iv i ty

engaged in for prof i t .  He claimed in the pet i t ion that the fol lowing factors

support  his argument:

1 The record does not contaln a 1980 Federal  return. These amounts \ i lere
taken from pet i t ionersr 1980 New York State return.
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a.  "Good records and buslnessl ike concern for  the economics of
the Morgan Farm.t t

b.  I 'Qual i f ied professionals are ut i l ized for  technical  advise,
( s i c )  i . e . ,  t r a i n o r  ( s i c ) ,  a c c o u n t a n t s ,  e t c . r l

c .  "Pr ior  to  operat ing the Morgan Farm, the taxpayer l ras
involved in a Stock Farm which was deemed to be a buslness."

d .  "Po ten t i a l  f o r  app rec ia t i on  o f  asses ts ,  ( s i c )  i . e . ,  ho rses
and land,  is  great  especia l ly  in  v iew of  the s igni f icant  1978 (Stock

Farn)  land sale."  (Wi th respect  to  appreciat lon of  the land,  pet l t ionersr
representat ive c la lmed that  pet i t ioners are current ly  of fer ing the I ' lorgan
Farm land  fo r  sa le .  He  c la ims  tha t  t he  ask lng  p r i ce  o f  $113331000 .00  wou ld

of fset  a l l  pr ior  year  losses and g ive r ise to a substant ia l  capi ta l
ga in .  )

e.  t tThe current  recession coupled wi th h igh ln terest  rates has

hindered the development  of  the farm.t '

f .  "Normal ly ,  i t  takes a good e lght  to  twelve years to establ ish
a qual i ty  inventory of  Morgan Horses.  However,  the taxpayerrs
Morgan Farm has only been in ex is tence s ince L976,  or  approximately
s i x  yea rs .  t t

g .  "The examining agents feel  that  due to the taxpayerts
substant ia l  outs ide income, that  the farn was noth lng more than a tax

shel ter .  However,  they fa i l  to  reaLize that  as long as the tax rates

are less than 100 percent ,  there is  no "benef i t "  in  los ing money.
More important , ly ,  the taxpayer,  wi th h ls  impressive legal  background,
could have easi ly  invested in  any real  estate,  movie or  o i l  and gas

tax shel ter  and obta ined the same wr i te-of fs  wi thout  requi r lng
substant ia l  physical  and f lnancla l  energies in  which to tshel ter t  a
po r t i on  o f  h i s  i ncome. "

h.  "Taxpayer adver t ises h is  horses for  sa le in  the Morgan

@.."

19. I t  was claimed that the fol lowing addit lonal factors support

pet i t ioners I  posi t ion that the Morgan Farm nas an act iv l ty engaged ln for

p r o f i t :

a.  That the Morgan Farm sustained a casualty ( f i re) loss in
1978 whtch danaged the ent ire breeding program.

b. That petitioner John K. Schenmer has devoted substantially
al l  of  his energies to the Morgan Farm since his ret i reuent from the
aforestated law partnership in I978.
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c.  That pet i t ioner John K. Schemmer "has been around horses
and farming al l  hls l i fe".

20. The trainer pet i t ioners used did not render services exclusively for

pet i t ioners. The record herein is devoid of information with respect to the

trainer t  s credent ials.

2I.  The record herein is devoi.d of factual lnformatlon with respect to the

amount of personal t ime and effort  expended by pet i t ioners in the operat ion of

the Morgan Farm. Furthermore, the record does not establ ish that pet i t ioner

John K. Schemmer has, in fact,  t tbeen around horses and farning al l  hls l i fer ' .

22 .  On October  28 ,  1980,  pe t i t ioners  f l led  a  C la im fo r  Cred i t  o r  Refund o f

Personal Income Tax, Form IT-113X, wherein they clalmed a 1976 refund of

$3,326.43 based on the carrying back to said year of a 1979 net operat ing loss

resu l t ing  f rom the  Morgan Farm loss  o f  $81,310.00  c la ined on  the i r  L979 re tu rn .

The Audit  Divis ionts posit ion is that xhe 1979 farm loss is not deduct lble and

accordingLy, a net operat ing loss was not sustained in 1979.

CONCLUSIONS OF LAW

A. That  sect ion 183 of  the Internal  Revenue Code provides that :

"(a) GENERAL RULE - In the case of an activity engaged in by an

indlv idual  or  an S corporat ion,  l f  such act iv i ty  is  not  engaged in

for  prof i t ,  no deduct ion at t r ibutable to such act iv i ty  shal l  be
al lowed under th is  chapter  except  as prov ided in th j -s  sect ion.

(b) DEDUCTIONS ALLOWABLE - In the case of an activity not

engaged in for  prof i t  to  which subsect ion (a)  appl ies,  there shal l  be

al lowed -

(1)  the deduct ions which would be a l lowable under th is

chapter for the taxable year without regard to whether or not such

act iv i ty  is  engaged in for  prof i t ,  and

(2)  a deduct ion equal  to  the auount  of  the deduct ions

which would be allowable under this chapter for the taxable year

only i f  such act iv i ty  were engaged in for  prof i t ,  but  only  to the
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extent  that  the gross income der ived f rom such act iv i ty  for  the

taxable year  exceeds the deduct ions a l lowable by reason of  paragraph
( 1 ) . "

B. That  sect ion 183(d)  of  the Internal  Revenue Code provides that  an

act tv i ty  which consists  in  ura jor  par t  of  the breedlng,  t ra in ing,  showing or

rac ing of  horses shal l  be presuned to be an act iv i ty  engaged in for  prof i t  i f

the gross income der ived f rom such act iv i ty  exceeds the deduct ions at t r ibutable to

such act iv i ty  for  2 or  more of  the taxable years in  a per iod of  7 consecut lve

taxable years.  Since the Morgan Farm has susta ined losses each year  f rom i ts

incept ion to date,  the aforestated presumpt ion is  inappl icable in  the instant

c a s e .

C .  Tha t  I .R .C .  Regu la t i on  Sec t i on  1 .183 -2 (a )  p rov ldes ,  i n  pe r t i nen t  Pa r t

t h a t :

" In determin lng whether  an act iv i ty  is  engaged in for  prof l t '
greater  weight  is  g lven to object ive facts than to the taxpayer 's

mere  s ta temen t  o f  h i s  i n ten t . r r

D .  Tha t  I .R .C .  Regu la t i on  Sec t i on  1 .183 -2 . (b )  p rov ides  re levan t  f ac to rs

deterur in ing whether  an act iv i ty  is  engaged in for  prof i t .  Such factors are

fo l l ows :

(1)  Manner in  which the taxPayer carr ies on the act iv i ty .

(2 )  The  expe r t i se  o f  t he  t axpaye r  o r  h i s  adv i so rs .

(3) The time and effort expended by the taxpayer in carrying on

the  ac t i v i t y .

(4)  Expectat ion that  assets used in the act iv i ty  nay appreciate

in value.

(5)  The success of  the taxpayer in  carry lng on other  s in i lar  or

d i ss im i l a r  ac t i v i t i es .

(6 )  The  taxpaye r t s  h i s to ry  o f  i ncome o r  l osses  w i th  respec t  t o

the act iv i ty .

(7)  The amount  of  occasional  prof i ts ,  i f  any,  whlch are earned.

l-n
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(8)  The f inancia l  s tatus of  the taxpayer.

(9)  Elements of  personal  p leasure or  recreat ion.

E.  That  conslder ing the aforestated re levant  factors prescr ibed under

I .R.C.  Regulat ion Sect ion 1.183-2(b)  and other  re levant  facts enumerated

he re in ,  i t  i s  he reby  conc luded  tha t  pe t i t l one rs t ' ac t l v i t i es  w i t h  respec t  t o  t he

Morgan Farm were not  engaged in for  prof i t .  Accordingly ,  the farm losses

cla imed for  the years 1976 through 1980,  inc lusLve,  wi th resPect  thereto are

disal lowed.

F.  That  based on the above,  pet i t ionerst  c la im for  refund wi th resPect  to

taxable year  1976 is  denied in  fu l l  (See Finding of  Fact  "22r ' ,  supra) .

G.  That  the pet i t ion of  John K.  Schenner and Rose G. Schemmer is  denied

and the three (3)  not ices of  def ic iency issued January 22,  1982 axe susta ined

together  wi th such addi t lonal  ln terest  as may be lawful ly  owing.

DATED: Albany, New York STATE TAX COMMISSION

AUG 21 1985
PRESIDENT
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COMMISSIONER
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