
STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

John Satr iale

for Redetermi.nat ion of a Def ic iency or for Refund
of New York State Personal Income and Uni.ncorporated
Business Taxes under Art ic les 22 and 23 of the Tax
Law and New York City Nonresident Earnings Tax under
Chapter 46, Ti t le U of the Administrat lve Code of
the City of New York for the Years 1975 and L978.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davl-d Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age'  and that on the
6th day of August,  1985, he served the within not ice of Decislon by cert i f led
nal l  upon John Satr iale,  the pet i t loner ln the within proceeding, bY enclosing
a true copy thereof ln a securely sealed postpaid ldrapper addressed as fol lows:

John Satr lale
29 Rock ford  Dr .
W. Nyack, NY 10994

and by deposi, t ing same enclosed i-n a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the Uni. ted St,ates Postal
Service within the State of New York.

That deponent further
herei ,n and that  the address
o f  t he  pe t i t i one r .

Sworn to before me th ls
6 th  day  o f  Augus t ,  1985 .

says that the said addressee is the pet l t ioner
set forth on said wrapper is the last known address

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

John Satr iale

for Redeterminat ion of a Def lc iency or for Refund
of New York State Personal Income and Unlncorporated
Buslness Taxes under Articles 22 an.d. 23 of the Tax
Law and New York City Nonresldent Earnings Tax under
Chapter 46, Ti t le U of the Adminl-strat ive Code of
the City of New York for the Years 1975 and 1978.

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
6th day of August,  1985, he served the within not ice of Declsion by cert i f l "ed
mai l  upon Herbert  Granoff ,  the representat i .ve of the pet i t ioner in the withln
proceedinB, by enelosing a true copy thereof ln a securely sealed postpaid
r^r'rapper addressed as f ollows:

Herbert  Granoff
8 Wilshire Dri .ve
Great  Neck ,  NY 11020

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the rePresentat ive
of the pet i t ioner herein and that the address set forth on said wrapPer ls the
last known address of the representat ive of the pet l- t ioner.

Sworn to before me th is
6 th  day  o f  Augus t ,  1985 .

to adnlnister oaths
Tax Law sect ion 174pursuant to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

August  6 ,  1985

John Satr iale
29 Rock ford  Dr .
W. Nyack, NY L0994

Dear  Mr .  Sa t r i a l e :

Please take not ice of  the Decl .s ion of  the State Tax Conunlss ion enclosed
herewi th.

You have now exhausted your ri.ght of revl-ew at the administrati.ve 1evel.
Pu rsuan t  t o  sec t i on (s )  690 ,  722  &  1312  o f  t he  Tax  Law and  Chap te r  46 ,  T l t l e  U
of  the Adnin is t rat ive Code of  the Ci ty  of  New York,  a proceeding ln  cour t  to
rev iew an adverse decis ion by the State Tax Commisslon may be inst i tu ted only
under Ar t ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be cornu'enced in
the Supreme Court of the State of New York, Albany County, withln 4 months from
the  da te  o f  t h i s  no t i ce .

Inqulri.es concerni.ng the computation of tax due or refund allowed in accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Ll t lgat ion Unit
Bui lding / f9,  State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
I lerbert  Granoff
8 Wilshire Drive
Great  Neck ,  NY 11020
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ions

o f

JOHN SATRIALE

for Redetermi.nat ion of a Def lc iency or for
Refund of New York State Personal Income and
Unincorporated BusLness Taxes under Art ic les 22
and 23 of the Tax Law and New York City Non-
resident Earnings Tax under Chapter 46, Ti t le
U of the Adninistrat ive Code of the City of
New York for the Years 1975 and L978.

DECISION

Pet i t ioner ,  John Satr ia le,  29 Rockford Dr ive,  West  Nyack,  New York 10994,

f i led pet i t ions for  redeterminat ion of  def ic iencies or  for  refunds of  New York

State personal income and unl-ncorporated business taxes under Articles 22 and

23 of the Tax Law and New York Ci-t.y nonresident earnings tax under Chapter 46'

T i t le  U of  the Adminis t rat ive Code of  the Ci ty  of  New York for  the years 1975

a n d  1 9 7 8  ( F i l e  N o s .  3 7 9 1 5 ,  3 B l 1 4  a n d  3 8 1 1 5 ) .

A formal  hear ing was commenced before Dennis M. Gal l iher ,  Hear ing Of f icer ,

at  the of f ices of  the State Tax Cormniss ion,  Two Wor ld Trade Center ,  New York,

New York ,  on  Ju l y  10 ,  1984  a t  11 :00  A .M.  and  was  con t i nued  to  conc lus ion  on

Sep teu rbe r  5 ,  L984  a t  11 :00  A .M. ,  w i t h  a l l  b r i e f s  t o  be  submi t t ed  by  Decenbe r  7 ,

L984.  Pet i t ioner  appeared by Herber t  Granof f ,  Esq.  The Audi t  Div ls lon

appea red  by  John  P .  Dugan ,  Esq .  ( Janes  De l1a  Po r ta ,  Esg .  o f  Counse l ) .

ISSUES

I.  Whether  the not ices of  def ic iency issued wl th respect  to  the years 1975

and 1978 were t imelv.

I I .  Whether  the est l "mated def ic iencies asser ted for  1975 and 1978 were

ProPer .
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FINDINGS OF FACT

1. John Satr iale (hereLnafter ' rpet i t ioner")  and his wife,  Paul ine Satr iale '

t inely f i led joint  New York State income tax resident returns for the years

1975 and 1978 whereon pe t i t ioner  repor ted  bus iness  Lncome o f  $25 1297.53  and

$22r479.00 ,  respec t ive ly .  Pet i t ioner ts  occupat ion  was repor ted  on  the  face  o f

each return as " lawyer" (1975) and I 'at torneyrr (1978).  According to a schedule

annexed to his 1978 return, pet i t ioner character ized his reported business

gross income of $71,085.52 derived during said year as "Income from Business,

Lega l  Fees ,  D i rec to r ts  Fees ,  Conrn iss ions ,  e tc . " .  Pe t i t ioner  d id  no t  f i l e  an

unincorporated business tax return for ei ther year at issue. For 1978, he

fai led to f i le a New York City nonresident earnings tax return.

2 .  0n  Novenber  16 ,  1981,  the  Aud i t  D iv is ion  issued to  pe t i t ioner  a

Statement of Unincorporated Business Tax AudLt Changes and a Statement of

Personal Income Tax Audit Changes, each pertaining to the yeat 1975 and indicatlng;

respect ively,  unincorporated business tax due in the amount of $9r631.31 and

addit ional New York State personal income tax due in the amount ot $24,572.34,

plus penalt ies and interest.  These stateuents and the auounts of tax computed

thereon, r^rere premised upon the fol lowing explanat ions:

Unincorporated Business Tax

"As a result  of  a f ie ld audit  your act iv i t ies
as an insurance broker are deemed to be subject to
the Unincorporated Business Tax. Your tax has been
computed as fol lows based on informatlon avai lable.

Unreported Comrissions

Personal Income Tax

$ 1 5 9 , 8 1 7 . 1 5 "

t tThe fol lowing adjustments are made as a result
of  a f ie ld audit  based on information avai lable.

A d d i t i o n a l  G r o s s  R e c e i p t s  $ 1 5 9 ' 8 1 7 . 1 5 "
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3.  The aforement ioned statenents were subsequent ly  cancel led and superceded

by two statements per ta in ing to 1975 r r rh ich were Lssued to pet i t ioner  on January 11 '

1982.  These statements prov ided rev ised adJustments as fo l lows:

Unincorporated Business Tax

t tCommissions

Personal Income Tax

$  2 6 , 2 1 6 . 9 6 "

"Addi t ional  Gross Receipts $ 15 1 ,  628 .34"

Accordingly,  a Not ice of Def ic iency \Aras issued against pet i t ioner for the

year 7975 on March 30, l9B2 assert ing addit lonal New York State personal lncone

t a x  o f  $ 2 3 , 3 1 3 . 3 2 ,  p e n a l t l e s  o f  $ 1 , 1 9 4 . 1 4 ,  p l u s  i n t e r e s t  o f  $ 1 2 , 5 4 0 . 9 4 '  f o r  a

to ta l  due o f  $37,048.40 .  Sa id  pena l t les  were  asser ted  fo r  neg l igence and fo r

fai lure to f i le a declarat ion of est imated tax pursuant to sect ions 685(b) and

685(c)  o f  the  Tax  Law,  respec t ive ly .

4. The record does not contain a Not ice of Def ic iency assert lng unlncorporated

business tax for I975; however,  the record does indlcate that this issue t tas

resolved pr ior to the hearing held herein. At the hearing pet i t ioner stated

that he had conceded said issuer and in his pet i t ion, f i led with respect to

L975, he contested only the def ic iency asserted for personal income tax Purposes.

Accordingly,  only personal income tax is at issue herein for taxable year L975.

5. On March 18, L982, the Audit  Dj.v ls ion issued to pet i t ioner a Statement

of Unincorporated Business Tax Audit  Changes and a Statement of Personal Income

Tax Audit  Changes, each pertaining to the year 1978 and l"ndicat ing, respect ively '

unlncorporated buslness tax due i-n the amount of $7,360.68 and personal income

tax  due in  the  amount  o f  $19,047,73 ,  p lus  pena l t ies  and in te res t .  The persona l

income tax due \das comprised of New York State personal income tax of $18'025.84
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and New York City nonresldent earnings tax of $1,021.89. These statements and

the amounts of tax computed thereon, were premised upon the fol lowlng explanat lons:

Unincorporated Business Tax

"As a result  of  audit  your act iv i t . ies
as an insurance broker are deemed subject to
the Unincorporated Business Tax.

Schedu le  C Net  Incone $  22 ,479.00
Add i t iona l  Gross  Rece ip ts  $134,734.63"

Personal Income Tax

t tThe fo l lowing adjustments are being
made as a resul t  o f  a f ie ld audi t  based on
information available .

Addit lonal Business Income
Schedule C

State City Non-Res

$  1 3 4 ,  7 3 4  . 6 3  $  1 3 4 ,  7 3 4  . 6 3

As a result  of  a Federal  audit
the fol lowing adjustments are
being made.

I n t e r e s t  I n c o m e  $  3 , 4 3 3 . 0 0
O t h e r  I n c o m e  6 , 6 4 1 . 0 0

Schedule C Net Income Reported $ 22,479.00"

Accordingly,  a Not ice of Def ic iency was issued against pet i t ioner assert lng

New York St,ate personal income tax, unincorporated buslness tax and New York

Cl - ty  nonres ident  earn ings  tax  o f  $26,408.41 ,  pena l t ies  o f  $4 '673.44 '  p lus

i n t e r e s t  o f  $ 2 , 7 4 5 . 3 2 ,  f o r  a  t o t a l  d u e  o f  $ 3 8 , 8 2 7 . 1 7 .  S a l d  p e n a l t i e s  w e r e

asserted for:  fai lure to f i le a I978 unincorporated business tax return

pursuant  Eo sec t ion  685(a) (1 ) lo f  the  Tax  Law;  fa i lu re  to  f i le  a  L978 New York

City nonresident earnings tax return pursuant to sect lon U46-35.0(a) of the

1  S e c t i o n s  6 8 5 ( a ) ( 1 ) ,  6 8 5 ( a ) ( 2 )  a n d  6 8 5 ( b )  o f  A r t i c l e  2 2  o f  t h e  T a x  L a w  a r e
Lncorpora ted  ln to  Ar t i c le  23  by  sec t lon  722(a) .
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Adnin is t rat j .ve Code of  the Ci ty  of  New York;  fa i lure to pay the unincorporated

bus iness  tax  de te rm ined  to  be  due  pu rsuan t  t o  sec t l on  685 (a ) (2 ) I  o f  t he  Tax

Lawl  fa i lure to pay the New York Ci ty  nonresident  earn ings tax determlned to be

due pursuant (according to the Statement of Personal Income Tax Audit Changes)

to  sec t i on  685 (a ) (2 )  o f  t he  Tax  Law and  neg l i gence  pu rsuan t  Eo  sec t i on  685 (b ) l

of  the Tax Law and sect ion U46-35.0(b)  of  the Adnin is t rat ive Code of  the Ci ty

of  New York.

6.  The aforestated Not ice of  Def ic iency lssued wl th resPect  to  1978

or ig inal ly  bore the date AprLL 27,  1982;  however,  sa ld date was crossed out  and

above i t  the date Apr i l  14,  1982 was inser ted.  Since the three year  perLod of

l inn i tat ion on assessment  for  the year  1978 expl red on Apr i l  15,  1982'  the issue

of  whether  said not ice was t imely nai led was ra ised by pet ic ioner .

7.  Pet i t ioner  conceded the 1978 adjustments made as the resul t  o f  the

Fede ra l  aud i t  ( see  F ind ing  o f  Fac t  "5 " ,  sup ra ) .

8.  Pet i t ioner  a l leged that  the per lod of  lLrn i tat lon on assessment  for

1975 had expi red pr ior  to  the lssuance of  the Not lce of  Def ic iency on March 30,

1982.  The Audi t  Dlv is ion,  by contrast ,  contended that  sa id def ic lency was

t inely  issued wl th in the s ix  year  per iod of  l imi tat ions on assessment

provided for  in  sect ion 683(d)  (1)  of  the Tax Law. Pet i t loner  fur ther  a l leged

tha t  t he  de f l c i enc ies  asse r ted  fo r  1975  and  1978  were  f i c t l t i ous  and  caPr i c i ous

and not  based on any facts,  f igures or  ev ident lary proof  of  any k l -nd '  but

instead were based on conjecture,  for  the sole purpose of  procur lng an extent lon

of  t ime to make a new determinat ion of  tax c la imed to be due.  Accordingly ,

pet i t ioner  a l leges that  such def ic iencies were improper in  1 lght  of
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Brown v .  S ta te  Tax  Commiss ion ,  199 Misc .  349,  a f fd .  279 App.  D iv .  837 '  a f fd .

3 0 4  N . Y .  6 5 1 .

9. A f ie ld audit  was not conducted for ei ther L975 or 1978. The def ic iencies

asserted for said years were est inated based on the error rat io found on audlt

of  pet i t ioner 's L976 and, 1977 tax returns. Sald audit ,  which ut i l lzed the cash

avai labi l i ty analysls rnethod of income reconstruct ion, y ielded substant ial

adjustments for addit ional income. Such adjustments, which were far in excess

of 25% of pet i t ionerts New York adjusted gross income stated on the returns, were

agreed to by pet i t ioner and the tax computed thereon was paid.

10. Based on the large dlscrepancies determined for 1976 and 1977 and the

fact that pet i t ioner had consented to the audit  f indings for said years, the

audit  was extended to taxable year I975. Addit ional ly,  a supplemental  audlt

was commenced for 1978 through 1980. The def ic iencies asserted for 1979 and

1980 were paid by pet i t ioner and are not at issue herein.

11 .  On February  6 ,1981,  the  Aud i t  D iv is ion  rna i led  an  appo ln tment  le t te r

to pet i t ioner schedul ing an audit  for February 23, 1981 with respect to the

year L975. Pet i t ioner 's representat ive at the t ime advised the Audit  Divis lon

that pet i t ioner had no records for I975. Subsequent ly a ser ies of unproduct ive

meetings took place during which no records were made avai lable. Accordingly '

s ince  pe t i t ioner  fa i led  to  p rov lde  records  fo r  L975,  on  March  30 '  1982,  the

Audit  Divl-s ion issued the aforestated est iuated def ic iency based on the error

ratio found on audit for the 1976 and. L977 tax years.

12. On February 25, 1982, the Audit  Di.v is ion nal led an appointment let ter

to pet i t loner schedul ing an audit  for March 10, 1982 with respect to the year

L978.  On March  9 ,  1982,  pe t i t ioner 's  secre tary  phoned the  Aud i t  D iv is ionrs

White Plains Distr lct  Off ice request ing a postponement of the audit  unt i l
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March 30, L982. Petitioner was advised that postponement, of the audit was

unacceptable unless a consent to extend the statute of l iur i tat ions for the year

1978 was executed .  Pet i t ioner  re fused to  execute  sa id  consent .  Accord lng ly r

based on such refusal and pet i t ionerrs fai lure to appear for audit  on the scheduled

date, the Audit  Divis ion issued the aforestated estLmated def lc iency based on the

error rat io found on audit  for the 1976 and 1977 tax years.

13. During the years at issue herein pet l t loner was engaged in act iv l t ies

as an insurance broker and attorney. He also was engaged in the management of

rea l  p roper ty .

L4. Durlng the hearing pet i t ioner submitted coples of his " insurance

commission book[ relat ing to 1978 and port ions of his cash recelpts book

relat ing to both I975 and 1978. No other evldence was submitted with respect

to  sa id  years .

15. Pet i t ioner al leged that the audlt  conducted for L976 and 1977 was

deeply f lawed. Some documentat ion was submitted with respect to the audit  for

said years; however,  such documentat ion, in and of i tsel f ,  provided no basis

for recomputing the error rat io used for computatat ion of the def ic iencles

asser ted  fo r  L975 and 1978.

16. The Audit  Divls ion suburi t ted a Statement of Cert i f ied Mai l lng which

establ ished that the Not lce of Def ic iency lssued with respect to 1978 was mai led

o n  A p r i l  1 4 ,  1 9 8 2 .

CONCLUSIONS OF LAW

A. That sect ion 683(d) of the Tax Law provides, in pert inent part '  that:

"The tax may be assessed at any t lme within slx years after the
return was f i led i f  --

(1) an individual omits from hls New York adjusted gross income
or the sum of his i tems of tax preference an amount properly includible
therein which is in excess of twenty-f lve percent of the amount of
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New York adjusted gross income or the sum of the i tems of tax preference
s t a t e d  i n  t , h e  r e t u r n . . . t t

B. That the six-year period of l in i tat ions on assessment is appl lcable

for taxable year 1975 since the est imated addit lonal income as determlned for

said year was in excess of twenty-f ive percent of the amount of pet i t ionerrs New

York adjusted gross lncome stated in the return.

C. That since pet i t ioner fal led to nake hls 1975 books and records

avai lable for  audi t ,  the Audi t  Div is ion was author lzed to est imate the def ic iency

Tax ConnissLon,  November 10 'f o r  sa id  yea r .  Ma t te r  o f  Pe t i t i on  o f  The  Tokens ,  S ta te

1 9 8 3 .

D.  That  the Not ice of  Def ic iency issued wl th respect  to  taxable year  L978

was t imely.

E.  That  s ince pet i t ionerrs act ions prevented a t imely audi t  o f  h is  1978

return, the Audit Division acted properly in issuing the estirnat.ed deficiency

before expi rat ion of  the three year  perLod of  l imi tat ions on assessment  as

provided in sect ion 683(a)  of  the Tax Law.

F.  That  in  Brown v.  State Tax Cornrn iss ion (supra) ,  the Court  of  Appeals

held that  the Tax Department  could not  issue an est imated assessment  wi thout

any factual  basis  where i ts  so le purpose was to extend the statute of  l lmi tat ions.

In the instant  case,  the Audi t  Div is ion at tempted to conduct  a t imely audi t  o f

pe t i t i one r t s  reco rds  f o r  1978 .  I t  was  the  pe t i t i one r t s  dec i s i - on  no t  t o  appea r

for  audi t  on the scheduled date which prevented the Audi t  Dlv ls ion f rom

conduct ing an audi t  pr ior  to  the expi rat ion of  the three year  per iod of

l i -mi tat ions on assessment .  Since the Brown case d id not  concern a s i tuat ion

where the Audit Division was denied an opportunlty to conduct an audit, said

case is not germane to the present matter.  Furthermore, in the instant cdsel

unlike the situatlon in Brown, there was some factual basis for issuing an



-9-

assessment to the pet i t ioner.  Specif ical ly,  ln vl .ew of the fact that an audit  of

pet i t ionerts records for I976 and, 1977 tevealed a massLve underreport lng of income for

those years, i t  was reasonable to infer that pet i t loner was underreport lng his income

for the years at issue as wel l .  Accordlngly,  the Audit  Divis ion was just i f ied tn seeking

to c.onduct an audlt  for the years at issue and, given pet i t ionerrs fai lure to supply

records  fo r  such years ,  rJas  jus t i f led  in  i ssu ing  es t imated  de f ic ienc les .

G. That the nethod used to est imate the def ic lencles for L975 and 1978

was reasonable and proper under the circumstances as detai led.

H. That the port ion of the penalty asserted pursuant to sect lon 685(a) (2) of

the Tax Law, which was appl ied to pet i t ionerrs 1978 New York City tax def ic lency,

is cancelled since Chapter 46, Title U of the AdminLstrative Code of the Clty

of New York does not provlde for assert ion of a penalty for fal lure to pay the

tax  de termined to  be  due.  (See F indLng o f  Fac t  r ts r r ,  supra . )

I .  That the pet i t ions of John Satr iale are granted to the extent

provlded in Conclusion of Lar^r "H", 1pEa., and except as so granted, said

pet i t ions  are ,  ln  a l l -  o ther  respec ts ,  den led .

J .  That  except  as  p rov ided in  Conc lus ion  o f  Law "H" r .W. ,  the  no t lces

of  de f ic iency  issued March  30 ,  1982 and Apr i l  14 ,  L982,  w l th  respec t  to  the

years 1975 and 1978, respect ively,  are sustained together wlth such penalt ies and

interest as may be lawful ly owLng.

DATED: Albany, New York

AUG 0 6 1985

I  abs ta in .

STATE TAX COMMISSION

PRESIDENT

COMMISSIONER

IONER COMMISSIONER


