
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t lon
o f

Robert  & Cather ine Sandy

for  Redeterminat lon of  a Def ic iency or  for  Refund
of  Personal  Income and Unincorporated Business
Taxes under Articles 22 and 23 of the Tax Law for
the Years 1979 and 1980.

AFFIDAVIT OF MAILING
In the Matter of the Pet i t ion

o f
Green Shingle Inn

(Catherine Sandy d/b/a Green Shingle Inn)

for Revision of a Determinat ion or for Refund of
Sales & Use Taxes under Art ic les 28 and 29 of the
Tax Law fo r  the  Per iod  I2 / I /78- l I l3O/81.

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of  the State Tax Coumission,  that  he ls  over  18 years of  age,  and that  on the
29th day of  May,  1985,  he served the wi th in not ice of  Decis lon by cer t i f ied
mai l  upon Robert  & Cather ine Sandy,  the pet l t ioners in  the wi th in proceeding '

by encl -os ing a t rue copy thereof  in  a securely  sealed postpaid wrapper
add ressed  as  f o l l ows :

Robert & Catherine Sandy
110 East  Ma in  St .
Elkland, PA 16920

and by deposit ing same enclosed
post off ice under the exclusive
Service wlthin the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the said addressee ls the pet i t loner
forth on said wrapper is the last known address

Sworn to
z/tf day

Ls/kz,

before ne thls
o f  M a y ,  1 9 8 5 .

Authorized to inister oaths
pursuant to Tax Law sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

YIay 29, 1985

Robert & Catherine Sandy
1 I 0  E a s t  M a l n  S t .
Elkland, PA L6920

Dear  Mr .  &  Mrs .  Sandv:

Please take not i" .  o,  the Decision of the State Tax Comnisslon enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be instLtuted only
under Art ic le 78 of the Civl l  Pract ice Law and Rules, and must be comenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths frorn
the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
rdi th this decisi .on mav be addressed to:

NYS Dept. Taxatl.on and Flnance
Law Bureau - Lit igation Unit
Bui ld ing /19,  State Campus
Albany,  New York 12227
Phone # (518)  457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Donald W. Must ico
Must ico, Must ico & Ranich
304 Wil l iams Street
Elnira, NY 14901
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Robert & Catherine Sandy

for  Redeterminat ion of  a Def ic iency or  for  Refund
of  Personal  Income and Unincorporated Business
Taxes under Artlcles 22 and 23 of the Tax Law for
the  Yea rs  1979  and  1980 .

AFFIDAVIT OF MAILING
In  the Mat ter  of  the Pet i t ion

o f
Green Shingle Inn

(Cather ine Sandy d/b/a Green Shingle Inn)

for  Revis ion of  a Determinat ion or  for  Refund of
Sales & Use Taxes under Ar t ic les 28 and 29 of  the
T a x  L a w  f o r  t h e  P e r i o d  L 2 / 1 1 7 8 - I L / 3 0 / 8 L .

State of  New York :
O D .  .

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Consrisslon, that he is over 18 years of age, and that on the
29th day of May, 1985, he served the withln not ice of Declsion by cert i f ied
mai l  upon Green Shingle Inn, the pet i t ioner in the withln proceeding'  bY
encloslng a true copy thereof in a securely sealed postpaid rrrapper addressed
as fo l lows:

Green Shingle Inn
1 1 0  E a s t  M a i n  S t .
Elkland, PA L6920

and by deposit ing same enclosed
post off ice under the excluslve
Service withln the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the sald addressee ls the pet l t loner
forth on said lrrapper is the last known address

Sworn to before me th is
29th d.ay of  May,  1985.

Author ized to a

pursuant to Tax

in ister oat
Law sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Robert & Catherine Sandy

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income and Unincorporated Buslness
Taxes under Arti.cles 22 and. 23 of the Tax Law for
the  Years  1979 and 1980.

AFFIDAVIT OF },IAILING
In  the Mat ter  of  the Pet i t lon

o f
Green Shingle Inn

(Catherine Sandy a/bla Green Shingle Inn)

for  Revis ion of  a Determinat ion or  for  Refund of
Sales & Use Taxes under Ar t ic les 28 and 29 of  the
Tax  Law fo r  t he  Pe r i od  12 / l / 78 - I I / 30 /81 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an ernployee
of the State Tax Cournisslon, that he is over 18 years of age, and that on the
29th d,ay of May, 1985, he served the wlthin not ice of Decislon by cert i f ied
uai l  upon Donald W. Must ico, the representat ive of the pet i t l -oners in the
withLn proceeding, by encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Donald W. Must ico
Must ico, Must ico & Ramlch
304 Wil l iam Street
Elmira, NY 14901

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withl-n the State of New York.

That deponent further says that the said addressee ls the rePresentat ive
of the pet i t ioner herein and that the address set forth on said wrapPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
29th day of May, 1985.

ter oaths
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  7 2 2 2 7

l"Iay 29, 1985

Green Shingle Inn
110 East  Ma in  St .
Elkland, PA 16920

Gentlemen:

PLease take not lce of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the adml.nlstrative leve1.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng ln court  to reviert  an
adverse declsion by the State Tax ConmissLon may be lnst i tuted only under
Art ic le 78 of the Civl l  Pract ice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany Countyr wlthin 4 nonths from the
date  o f  th ls  no t ice .

Inquiries concerning the computatlon of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.  TaxatLon and Flnance
Law Bureau - Litigation Unlt
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

Peti t ioner I  s Representat ive
Donald W. Must ico
Must lco, Must ico & Ramich
304 l^f l l l iam Street
E lmi ra ,  NY 14901
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :

o f :

ROBERT SANDY AND CATHERINE SANDY :

for Redeterminat ion of a Def ic iency or for :
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 and. 23 of the :
Tax Law for the Years 1979 and 1980.

:

.  DECISION

In the Matter of the Pet i t lon
:

o f

GREEN SHINGLE INN
(Catherine Sandy a/b/a Green Shingle Inn) :

for Revislon of a Determination or for Refund :
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period December 1, :
1978 through Novernber 30, 1981.

:

Pet i t ioners, Robert  Sandy and Catherlne Sandy, 110 East Main Street,

E1k1and, Pennsylvania, L6920, f l led a pet l t lon for redeterminat ion of a

deficj.ency or for refund of personal lncome and unincorporated business taxes

under Art ic les 22 and. 23 of the Tax Law for the years L979 and 1980 (Fl1e Nos.

3 8 7 0 0  a n d  3 8 7 0 1 ) .

Pet l t ioner,  Green Shingle Inn (Catherine Sandy d,/b/a Green Shtngle Inn) '

110 East  Ma in  St ree t ,  E lk land,  Pennsy lvan ia ,16920,  f l led  a  pe t i t lon  fo r

revislon of a determinat ion or for refund of sales and use taxes under Art ic les

28 and 29 for the period December 1, 1978 through November 30, 19Bl (Fi le No.

3 8 3 9 4 ) .



-2-

A fornal hearing was held before Dennis M. Gal l iher,  Hearing Off icer '  at

the off ices of the State Tax Conmlssion, 65 Court  Street,  Buffalo,  New York'  on

August  2 I ,  1984 a t  l :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by  January  25 ,

1985. Pet i t ioners appeared by Must ico, Must ico & Ramich, Esqs. (Donald W.

Must ico, Esq.,  of  counsel) .  The Audit  Diviston appeared by John P. Dugan' Esq.

(Deborah J .  Dn5rer ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audlt  Divi-s lonts source and appl icat lon of funds audit  properly

resulted in a f inding of addit ional funds subJect to personal tncome tax,

unincorporated business tax and sales tax.

FINDINGS OF FACT

1. On June 30, 1982, the Audit  DivisLon lssued a Not lce of Def lc iency to

pet i t ioner Catherine Sandy assert ing addit ional personal lncome and unincorporated

business taxes due for the years 1979 and 1980 ln the aggregate amount of

$8 ,407.02 ,  p lus  pena l ty  and in te res t .  0n  June 30 ,  1982,  the  Aud i t  D iv is lon

also issued a Not ice of Def ic iency to pet l t ioner Robert  Sandy assert ing addlt ional

personal income tax due for the year 1979 in the amount of $17.50, plus interest.

2.  On March 19, L982, the Audit  Divls ion lssued to pet l t l "oner Green

Shingle Inn (Catherine Sandy d/b/a Green Shingle Inn),  a Not lce of Determinat ion

and Demand For Payment of Sales and Use Taxes Due assessing additional sales

tax due for the sal-es tax quarter ly per lods ended February 28, 1979 through

November 30, 1981 ln the aggregate amount of $5,696.25, plus penalty and

in te res t .

3. Petitloner Catherlne Sandy has been involved in the tavern and restaurant

business slnce 1939. Fron 1939 through 1948 she owned and operated, with her

then-husband, Wil l lam Juslck, a restaurant cal led Jusickrs Restaurant located
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in Tioga, Pennsylvania. Jusickrs Restaurant l^ras sold ln 1948. In 1947, prLor

to the sale of Juslckrs Restaurant,  Mrs. Sandy purchased the Green Shlngle Inn

(rrGreen Shinglef ' ) ,  located on Route 15 ln Lindley, New York. She has operated

the Green Shingle as a sole proprletorship cont inuously since 1947. I ' I rs.  Sandy

was divorced from WillLan Jusick in 1963 and married petitloner Robert Sandy ln

1966. For a period of t ture, Mr. Sandy worked as an enployee at the Green

Shlngle.

4. On or about November 6, 1981, the Audit  Divls ion commenced a f le ld

audit of Mr. and l,Irs. Sandy and the Green Shingle, durlng the course of which

several  large deposits to savlngs and checklng accounts were found. Slnce

these deposits could not be traced back to any specif ic sources, such as

withdrawals from the Green Shingle, etc. ,  the audltor declded to perform a

reconstruction of income by means of a source and appJ-icatlon of funds audit

analysis, the results of which may be sunnarlzed nunerLcally as follows:

Sources of Funds:

Federal  adjusted gross income (per 1040)
I .R .A.  ad jus tment
Dlvidend Exclusion
Inheritance
Bank Mortgage Loan
Net Decrease in Checklng Account
Net Decrease in Savings Accounts

Appl lcat ions of Funds:

Loan Repayments
Net Checking Account Increase
Net Savings Account Increase
Investments In Green Shingle

r979

$  22 ,362 .00
1 ,37  5  . 00

200 .  00
5 ,828 .00

20 ,000 .  00
1  7  ,840 .  00

1979

$  20 ,  145 .  00

12 ,  1  13 .  00

1980

$  31 ,637  . 00
1 ,35  1 .  00

200.  00

3 ,  699 .  00

1980

$  19 ,081 .00
164 .  00

2 ,406 .00

Wlthdrawals from Green Shinel-e
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5. Slnce no apparent sources of income other than the Green Shlngle

exlsted, the Audit  Dlvis ion held the ent ire excess of appl icat ions over sources

to be additional unreported incooe derived fron operation of the Green Shlngle

and calculated the l -nstant tax def ic iencl-es based thereon.

6. Petltioners Robert and Catherlne Sandy had tinely filed New York State

Income Tax Resident Returns (Forms IT-201) for 1979 and 1980' under f l l ing

status "3t ' ;  ; !g marr ied f t l ing separately on one return. I t  ls noted that the

def ic iency asserted against Mr. Sandy ref lects solel-y the dlsal lowance of his

claim for household credLt [Tax Law $606(b)]  upon the basis that the addit lonal

income found on audit increases the Sandyst household gross incone to a level

at whl-ch the household credit is unavallable.

7, The sales tax def lc lency of $5,696.25 was determined by dividlng

addit lonal income found on audit ,  per year,  by reported total  sales'  per year

(per sales tax returns),  to arr lve at 44.123 percent for L979 and L7.32I

percent for 1981, respect lvely,  as understated sales for each of such years.

These respect lve percentages were appl led as the margins of error to each of

the sales tax returns f l led for L979 and 1980 to arr lve at addlt ional taxable

sales per year.

I
Personal Liv ing Expenses-
Total  Appl lcat ions of Funds:

Excess of Appl lcat ions over Sources $ 38 ,  lo8 .oo $  15 ,315 .00

o f  $ 2 , 4 0 0 . 0 0  f o r  f o o d ,  $ 1 , 5 0 0 . 0 0  f o r
miscellaneous expendltures for each
for each year consist lng of
remodeling her home.

Personal l iv ing expenses consisted
cash expend i tu res  and $1r000.00  in
yeat,  with the balance of expenses
expenditures made by Mrs. Sandy ln
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For 1981, no actual audit  work was performed. Rather,  comblned

addlt lonal-  income found on Budit  for 1979 and 1980 ($53,423.00) was dlvided by

to ta l  repor ted  sa les  (per  sa les  tax  re tu rns)  fo r  such years  ($79r180.00)  to

arr ive at 30.565 percent as average understated sales for such years. This

percentage rras then appl led to the sales tax returns for 1981 to arr lve at

addit ional taxable sales for such year,  upon the assert ion that the understate-

ment for 1979 and, 1980 lndlcated the l lkel ihood of understatement for 1981.

8. Pet i t loners do not contest the Audlt  Divls ionrs use of a source and

appllcation of funds analysis as an appropriate audit method. Howeverr Peti-

t ioners do chal lenge the sales tax project i .on into periods for which no actual

audit  work was done. Furthermore, pet i t ioners al- lege the existence of other

sources of funds available to Mrs. Sandy In 1979 which were not connected wlth

or derived from sales by the Green Shingle durlng the subject years'  as fol lows:

a . )  $ 4 , 0 0 0 . 0 0 :  S a l e  o f  t w o  a c r e s  o f  l a n d ;

b .  )  $ 1 1, 000. 00 (approxirnatel-y) :  Sale of s i lver coins
saved since 1964, recelvlng about $3.00 for every
$1.00  in  face  va lue  o f  co ins  so ld ;

c . )  $1 '200.00  (approx lna te ly ) :  Sa le  o f  excess  househo ld
furni ture.

9. Mrs. Sandy also al leges the existence of a large cash hoard accumulated

at home. Thls hoard was accumulated, l-n part, fron savings during the years

she had been ln business. Furthermore, i t  is asserted that addit ional cash was

avai labl-e from certaln specif ic t ransact ions ln pr ior years, includlng $19r22L.2I

rea l i zed  f rom the  sa le  o f  s tock  ln  1978,  and $11850.54  f ron  paynent  on  a

matured endowment insurance pol icy in 1978. Final ly,  pet i t loners assert  a

$31900.00 withdrawal from savlngs tn L979 lras to pay pr lzes to winners of a

basebal l  pool sponsored by the Green Shingle, that as set up the pool had
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accumulated $51000.00 which was kept in cash at home by Mrs. Sandy'  and that

this pool const i tutes an addit ional source of funds avai labl-e ln 1979.

10. At the cornmencement of the audit lks. Sandy was asked, in the presence

of her then-accountant, whether she malntained a sum or hoard of cash at home.

She lndicated that such sum was never more than $6r000.00.

11. l,hs. Sandy did not malntain records of the amounts flowlng ln and out

of the al leged cash hoard over the years. She test l f led that she had been

savlng to buy a ttdream houset' and that she had never owned a house but had

l ived upstairs from her buslnesses al l  her l i fe.  The cash hoard, assertedly

to ta l l ing  be tween $30,000.00  and $40,000.00  pr io r  to  the  purchase o f  a  house ln

1978, was kept Ln a safe ln t" I rs.  Sandyts bedroom because Mrs. Sandy dldnf t  htant

her second husband, pet i t loner Robert  Sandy, to know about i ts exlstence.

12. The described cash hoard, as wel l  as business cash receipts fron the

Green Shingle were kept ln the same safe, and money therefrom was put into and

taken out of the buslness according to cash needs. l , I rs.  Sandy test l f ied that

t ' [ I ]  never kept track of what I  took out exact ly or what exact ly was put inr ' .

WLth reference to the ini t ia l  audlt  quest ions regarding a cash hoard she

indicated that she apparent l-y nisunderstood and bel ieved the quest ion pertained

on1-y to business cash, and further that by the t lme of the audit  (1981),  much

of her cash hoard had been used up on the house.

13. Marilyn Whitney, who worked at Green Shingle between L969 and 1974

test i f ied that Mrs. Sandy had told her she was saving for a dream house and,

further,  that she had seen si lver coins and money inside Mrs. Sandyts safe.

Mrs. Whitney dld not know nor coul-d she guess at the amount of noney ln the

safe, stat ing only that l t  was ln stacks and appeared to be a substant iaL

amount. She had no knowledge of the al-leged sale of silver in 1979.
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L4. No records, bi l ls of  sale or other documents were presented pertalnlng

to the si lver coins or furni ture sold In 1979 (see Flndlng of Fact rr8-b" and

rr8-ctr) ,  and the noted recelpts therefrom are estLmates as to the approxlnate

amounts recelved on such sales.

15. I \so checks total1lng $4,000.00 were presented with resPect to the sale

of two acres of land (see Findlng of Fact t t8-at ' ) .  The two acres were a Part  of

a f i f ty acre tract of  l -and with a burned-out house purchased by pet l t ioners in

or  about  1975 fo r  $35,000.00 .  The $4 ,000.00  paynent  checks  cons ls t  o f  a

$400.00  check  da ted  September  l l ,  1978 and a  $3 ,600.00  check  da ted  l " Ia rch  24 ,

1 9 7 9 .

16. Pet i t loners assert  that savings over a period of years, the stock

sales ln 1978, and the insurance pol icy payment indlcate sources by which an

availabl-e cash hoard was created. The total amount of such cash hoard was not

precisely specif ied, but pet l t ioners maintain that thls hoard, together wlth

the alleged furniture, coin and land sales in 1979 closely approxlmate the

conblned excess funds for both years as determined upon audlt .  Pet i t ioners

also note that since Schedule C expenses for Green Shlngl-e for the years L979

and 1980 dld not vary signi f lcant ly l t  is unreasonable to bel ieve that Green

Shingle sales varied by the addl"tLonal anounts of income as found on audlt for

each of the years. Final ly,  pet i t ioners assert  that l f  the addit ional amounts

determined on audit  are held to be business recelpts,  they should nevertheless

be reduced by the amount of sales tax col lect lons inherent therein.

CONCLUSIONS OF LAI4I

A. That pet i t ioners I  assert ions that the addlt ional-  funds for 1979 and

1980 were cash items accumulated from activltLes during prlor years and from

sales of land, silver coins and excess furniture in 1979 ate ln large measure
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unsubstant iated. Monies, both business and personal,  were apparent ly freely

ssrmingled. No records were kept of amounts maintained at home and put lnto

and pul1-ed out of the business, nor could pet i t ioners descr ibe a def ini te

amount of cash involved. The manner in whlch Mrs. Sandy chose to handLe her

flnances left no accurate means of verifying anounts Lnvolved and petitloners

must bear the consequences flowlng therefrom.

B. That dur lng 1979, $3,600.00 was received on the sale of two acres of

land as descrlbed, whlch amount !f,as not lncluded as a source of available funds

In 1979. Although Mrs. Sandy test i f ied to the exlstence of addlt tonal sources

of funds, no def inl te dol lar amounts of such funds were proven. Transact lons

occurr ing in pr lor years do not absolutely result  ln funds therefrom belng

available in later years, inasmueh as such funds may have been spent' re-invested

or otherwise disposed of in such pr ior years. Accordtngly,  the only addit lonal-

source of funds proven and allowabLe ln reduction of audited addltlonal taxable

l-ncome for 1979 was the land sale receipt of  $3,600.00. For 1980, there has

been no proof of any additlonal funds avallable in excess of those documented

on audit ,  and thus no reduct ion of audited addlt ional funds subject to tax ls

warranted.

C. That the port ion of the sal-es tax assessment pertainlng to 1981 is to

be cancel l -ed. A mere suspiclon that there was underreport ing for 1981, based

on underreporting 7n 1979 and 1980, without any audlt work whatsoever in

support  thereof is an insuff ic ient basis for the assessment for 1981. However,

with respect to 1979 (except as noted in Concluslon of Law "B") and 1980, there

has been no proof that the excess funds found on audlt were from any source

other than sales by the Green Shlngle and thus the imposition of personal

lncome tax, unlncorporated business tax and sales tax on such excess funds was
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proper2. Furthermore, there has been no proof of any sales tax remitted durlng

L979 ot 1980 in excess of amounts reported per sales tax returns, and thus

pet i t ioners t  assert ion that addit ional income attr lbuted to unreported sales by

the Green Shingle necessarl l -y lncluded sales tax col lected on such sales ls

unsupported and unpersuasive.

D. That notwithstandlng the reduct ion for L979 as speclf ied ln Concluslon

of Law I tBtt ,  Robert  and Catherlne Sandyrs household gross income after audit  ls

such that pet i t ioners do not qual i fy for a household credit  [Tax Law sect ion

606 (b )  I  .

E. That the Not ice of Def ic iency issued to pet i t ioner Catherlne Sandy is

to be recomputed ln accordance with Conclusion of Law "Btt and as recomputed 1s

sustal-ned. The Notice of Def ic iency lssued to pet i t ioner Robert  Sandy ls,  ln

accordance with Conclusl"on of Law rrDrt ,  sustained. The Notice of Deterninat lon

issued to Green Shingle Inn (Catherine Sandy a/b/a Green Shlngle Inn) is to be

recomputed in accordance with Concluslons of Law ttBtt and ttCrt, and as reconputed

is  sus ta ined.

DATED: Albany, New York

tvfAY 2 I i985
STATE TAX COMMISSION

PRESIDENT

For purposes of recomputat ion in accordance
acres of property sold is to be deternined
Fact  t t  1  5 r r  .

herewith, basis in the two
in accordance with Flndlng of


