
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t lon
o f

Gerald J.  Sacks

for Redeternlnat ion of a Def ic iency or Revlsion
of a Determinatlon or Refund of Personal Income
Tax under Art lc le 22 of the Tax Law for the Year
t 9 7 9 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age' and that on the
6th day of February, 1985, he served the wlthin not ice of Decision by cert i f ied
nai l  upon Gerald J.  Sacks, the pet i t loner ln the within proceeding, bY
enclosing a true copy thereof in a securely sealed postpald l t rapper addressed
as fo l lows:

Gerald J.  Sacks
c/o Jack Schlossberg
4 l  Eas t  4nd St ree t
New York, NY 10017

and by deposit lng same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i tLoner .

Sworn to before ne this
6 th  day  o f  February ,  1985.

r i zed  to n ster  oaths
sec t l on  174

ln a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the sald addressee is the pet i t loner
forth on said lrrapper is the last known address

pursuant to Tax Law
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February  6 ,  1985

Gerald J.  Sacks
c/o Jack Schlossberg
4 l  Eas t  4nd  S t ree t
New York,  NY 10017

Dear  Mr .  Sacks :

Please take not ice of  the Decis ion of  the State Tax Conmlssion enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive 1evel .
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev ie l t  an
adverse decis ion by the State Tax Comrniss ion may be Lnst i tu ted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be conunenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom the
da te  o f  t h i s  no t i ce .

Inqui r les concerning the computat ion of  tax due or  refund a l lowed ln accordance

hr i th  th ls  decls ion nav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unlt
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Jack Schlossberg
41 East  42nd St ree t
New York, NY 100f7
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

GEMLD J. SACKS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Year L979.

DECISION

Peti t ioner,  Gerald. J.  Sacks, 72L5 Boulevard, Jacksonvi l le,  Flor ida 32206,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Article 22 of the Tax Law for the year L979 (Fi1e No. 36827).

A formal hearing was held before A1len Caplowaith, Hearlng Off icer,  at  the

off ices of the State Tax Counnission, Two World Trade Center,  New York, New

York ,  on  May 8 ,  1984 a t  9 :15  A.M.  Pet i t ioner  appeared by  Jack  Sch lossberg '

Esq. The Audit  Divis ion appeared by John P. Dugan, Esq. (Angelo Scopel l l to,

E s q . r  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner l ras a resident individual of  the State of New York

during the taxable year L979.

FINDINGS OF FACT

1. Gerald J.  Sacks (hereinafter pet i t ioner) f i led a New York State Incoue

Tax Nonresident Return for the year L979 whereon he reported his home address

as 1103 Eleven Lane, Palm Beach, Flor ida 33410. Said return showed no tax

liability since the deductions claimed were greater than the reported New York

j-ncome. On two appl lcat ions for extension of t ime to f i le his Federal  return

for 1979 and on a Wage and Tax Statement subnitted wlth his New York return'

pet i t ionerrs address lsas reported as 72 West Patent Road, Bedford Hl l ls,  New
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York 10509. Pet i t ionerts f i l ing status reported on said return was t 'Unmarr led

head of household or Qual i fy lng widow(er) with dependent chi ld".

2,  0n May 15, 1981, the Audit  Divls ion issued a Statement of Audit

Changes to pet i t ioner wherein i t  held that he was a resident of New York for

the ent ire year 1979. Accordingly,  his tax l iabi l i ty was recomputed based on

the explanat ion that:  rrAs a resident of New York, your excess i temized deduct ions

and capital gain deduction are items of tax preference and subject to minimum

income tax. tt

3.  On November 19, 1981, the Audit  Divis ion lssued a Not ice of Def ic iency

against petitioner asserting personal income tax (ninimum lncome tax) of

$3rS39.22 ,  penaLt ies  o f  $ :2g .44 ,  pJ-us  in te res t  o f  $522.95 ,  fo r  a  to ta l  due o f

$4 ,379.6L .  Sa id  pena l t ies  were  asser ted  pursuant  to  sec t ions  685(a) (1 )  and

685(C) of the Tax Law for fai lure to t imely f l le the 1979 return and fai lure to

f i le a declarat ion of est imated tax, respect ively.

4. Pet i t ioner contended that he effected a bona f ide change of donici le

to the State of Flor ida several  years pr ior to the year at issue hereln. He

argued that although he was domicil-ed ln Florida durlng the years L976, 1977

and 1978, he f i led as a resident of New York since he spent in the aggregate

more than 183 days of each of said years in New York.

5. Pr ior to,  and durlng the year at issue, pet i t ioner,  a l lcensed veter i-

narian, owned a small business corporation knom as Bedford Animal Hospltal

Inc. Iocated in llount Kisco, New York.

6. In 1973 pet i t ioner began speculat ing ln real property in Flor ida.

a result, he purchased an apartment in Florida ln order to have a place to

during the frequent t imes he and his wife traveled there.

As

live
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7. In L975 pet i t ioner decided that he wanted to reside in Flor lda on a

permanent basis.  Accordingly,  he l isted the Bedford Hi l ls,  New York home, owned

by hin and his wife,  for sale with Bixl-er Real Estate Corporat ion some t ime

prior to November 14, L975.

8. Pet i t ioner submitted, inter al ia,  the fol lowing documentat ion ln

support  of  his posi t ion that he was a resident of Flor lda during the year 19792

a) Permanent voter registration identlficatlon card lssued
February 26, L976 for Palm Beach Countyr Flor ida whereon his address
r ' ras reported as 5440 North Ocean Drive, APt.  206, RLvlera Beach'
Flor ida.

b) Subsequent Paln Beach County, Flor ida voter tdent l f icat lon
cards wherein hls address qras reported as 1103 l l th Lane, Palm Beach
Gardens,  F lo r ida  33410.

c) Several- Florida vehicle registration certificates spanning
the years L977 through 1979 l ist ing pet i t loner 's address for the
years pr lor to 1979 as 5440 North Ocean Drive, Palm Beach, Flor lda'
and the year 1979 as 1103 I l th Lane, Palm Beach Gardens'  Flor lda.

d) Ut i l i ty bl l ls for L979 for the l l th Lane address.

e) Cert l fJ-cate from First  Federal  Savings and Loan Associat ion
of the Pahn Beaches establ ishing that pet l t ioner opened a savlngs
account with said bank on l"larch 28, 1979.

f)  Correspondence with several  real  estate companles establ ishlng
pet i t lonerrs int .ent to sel1 the Bedford Hi l ls,  New York house. Said
correspondence vas dated between November 14, 1975 and July 2 ' 1979.

g) Sales agreements and closi-ng statements establ ishing pet l-
t ioner 's purchases of lnvestment propert les 1n Flor ida during L979.

h) Flor lda dr iverrs l icense issued February 6'  f980.

9. Durlng 1979, pet i t ioner maj.ntained his New York State dr iverrs l lcense.

10. Pet i t ioner closed on the house located at 1103 l l th Lane in January

L979. Said house, which is a two story townhouse, has 3 bedrooms and 24baths.

11. At some point a few years pr ior to 1979, pet i t ionerrs wife,  Hannah

Sacks, ceased accompanylng him during his stays in Florida. She continued to

reside in the Bedford l l i l ls,  New York house. Due to ongoing matr imonial
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problens the house was not sold unt i l  1980, with closing taking place in

Januaryr  1981.

L2, Pet i t ioner and his wife were separated in August 1978 and dlvorced on

July 3, L979. Pursuant to the divorce decree, i t  was found that:

a) rrThat for more than one year prior to the colmeneement of thls
action, and at the tfuoe of the commencement hereof, plaintiff (Hannah
Sacks) and defendent (Gerald J.  Sacks) were and present ly are'
residents of the County of Westchester,  State of New York.r t

b) rrThat for a period of more than one year prior to the comencement
of this act ion and since L976 the defendent told the plalnt l f f  that
he wanted to lead a single l i fe and had absented hinself  f ron the
martial premises for a period of three out of every four weeks ln
each month fron October unt i l  the fol lowing Apri l . "

c) rrThaE since 1976 the defendent traveled to Flor lda remalning
there for long perlods of t ime which required the pl-aint i f f  to seek
employment in order to defray some of the costs in the marital
premises which the defendent discontinued to pay whlle he was in
Flor ida. "

13. Pursuant to said divorce decree l t  was ordered, inter al ia '  that:

a) I'As security for the paynent of the balance of THIRTY-FIVE
THOUSAND ($35,000.) DOLLARS, the plaint i f f  wi l l  execute a deed to the
defendant whlch deed shall transfer to the defendant full and excluslve
t i t le to the mari tal  premlses located at 72 West Patent Road, Bedford
Hi l ls,  New York, at  the same t ine the defendant wi l l  execute a second
mortgage upon the mari tal  premises which shal l  be non interest-bearing
and shal l  be payable at the rate of ONE THOUSAND ($1,000.) DOLLARS
per month for TIIIRTY-FIVE (35) nonths. In the event that the prernises
are sold by the defendant,  then the balance due to the plalnt i f f
shal l  be payable at once to the plaint i f f ; "

b) rrThe plaint i f f  shal l  vacate the mart ial  premises together wlth
her  ch i ld ren  by  a  p r lo r  mar r iage on  or  be fore  Ju ly  15 ,  1979. . . "

14. Pet l t ionerrs claim of New York residency was made on the advice of his

lawyer. Such cl-aim was made soleJ-y with respect to the divorce proceeding.

This was done in order to simpllfy matters and give the New York court jurisdic-

t ion in the proceeding.
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f5.  Pr ior to and during 1979, pet i t ioner operated his business, Bedford

Aninal Hospital Inc. r as an absentee owner. He employed another veterlnarian

and other staff  to take care of the day to day operat ions.

16, During 1979 pet i t ioner spent 132 days in New York State. Sald days

were spent tending to his business and visi t ing fr iends. No days were spent at

the mari tal  premises.

L7. Pet i t ioner has f ive chl ldren from a previous marr iage. None of the

chi ldren resided r i r i th him in Flor ida.

18. Al l  real  property sold by pet i t ioner in L979 was located in Flor ida.

CONCLUSIONS 0F LAI,I

A. That donicile, i-n general, is the plaee whlch an indlvidual incends to

be his permanent home - the place to which he intends to return whenever he may

be absent .  (20  NYCRR L02.2(d) (1 ) ) .  A  don ic i l -e  once es tab l i shed cont inues

unt i l  the person in quest ion moves to a new locat ion with the bona f ide intent ion

of naking his fixed and permanent home there. The burden is upon any person

assert i .ng a change of donici le to show that the necessary intent ion existed.

(20 NYCRR I02.2(d)(2)).  A person can have only one donici le.  I f  he has t l i lo or

more homes, his donicile is the one which he regards and uses as his permanent

h o m e .  ( 2 0  N Y C R R  L 0 2 . 2 ( d ) ( 4 ) ) .

B. That pet i t ioner,  Gerald J.  Sacks was domici led in the State of Flor ida

during the ent ire taxable year 1979.

C. That sect ion 605(a) of the Tax Law provides in pert inent part  that a

resident individual means an individual:

"  (2) Who is not domici led in this State but maintains a permanent
place of abode in this State and spends in the aggregate more than
one hundred eighty-three days of the taxable year in this State.. . r l
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D. That pet i t ioner,  Gerald J.  Sacks was not a resident individual of  the

State of New York during taxable year L979, since he was a non-domici l iary of

New York and did not spend, in the aggregate, more than 183 days in New York

during said year.

E. That the pet i t ion of Gerald J.  Sacks ls granted and the Not ice of

Def ic iency dated November 19r 1981 is hereby cancel led.

DATED: Albany, New York STATE TAX COMMISSION

FEB O 6 1985
PRESIDENT

COMMISSIONER


