
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Gerard & Nancy Runser

for Redeterml"nat ion of a Def ic iency or Revision
of a Determinatlon or Refund of Personal Income
Tax under Artlcle 22 of the Tax Law for the
Y e a r  1 9 8 0 .

AFFIDAVIT OF },IAILING

State of  New York :

County of Albany

David Parchuck, belng duly sworn, deposes and says that he l-s an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
3rd day of October,  1985, he served the withln not l"ce of Declsl-on by cert l - f led
nal l  upon Gerard & Nancy Runser,  the pet i t loner ln the withln proceeding, by
enclosing a t.rue copy thereof ln a securely sealed postpal"d wrapper addressed
as fo l lows:

Gerard & Nancy Runser
2L Brooks lde  Dr .
Fairport , ,  NY 14450

and by deposit ing same enclosed
post off ice under the exclusive
Servlce wlthln the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me th is
3 rd  day  o f  Oc tobe r ,  1985 .

in a postpaid properly addressed wrapper ln a
care and custody of the Unlted St,ates Postal
York .

that the said addressee ls the pet i t loner
forth on sald hrrapper is the last known address

Authorlzed to a/ninister oaths
pursuant to Tax Law section 174



S T A T E  O F  N E I ^ ]  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I {  Y O R K  L 2 2 2 7

October  3 ,  1985

Gerard & Nancy Runser
21 Brooks ide  Dr .
Falrport,, NY L4450

Dear Mr. & Mrs. Runser:

Please take not ice of  the Decis ion of  the State Tax Commisslon enclosed
herewi th.

You have now exhausted your rlght of review at the admlnistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decislon by the State Tax Commlssl ,on may be inst i tuted only under
Art ic le 78 of the Civl l  Pract ice Law and Rules, and must be coumenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 months fron the
date  o f  th ls  no t ice .

Inqui.ries concerning the computation of tax due or refund allowed in accordance
wlth this declsion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Bui ldtng l l9,  State Campus
AJ-bany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaufs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the l " ia t ter  of  the Pet i t lon
z

o f
:

GERARD RUNSER and NANCY RUNSER DECISION
:

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under LrticLe 22 :
of the Tax Law for the Year 1980

Peti t loners, Gerard Runser and Nancy Runser,  21 Brookslde Drlve'  Fairport '

New York 14450, f i led a pet i t ion for redeterminat ion of a def lc iency or for

refund of personal lncome tax under Art ic le 22 of the Tax Law for the year 1980

(F i le  No.  52366) .

On May 9, 1985, pet l t ioners advised the State Tax Coutr l isslon, in wri t ing,

that they desired to \^raive a formal hearing and to submit the case to the

State 1"" f ,emmission. After due considerat ion of the ent ire f i le,  the State

Tax Commission renders the fol lowing decision.

ISSUES

I. Whether the State Tax Commi.ssi .on can be estopped from col lect ing taxes

lawfully due on the grounds that instructions promulgated by the Department of

Taxation and Finance were amblguous.

I I .  Whether pet i t ioners are ent i t led to a refund of the interest paid

under  p ro tes t .

FINDINGS OF FACT

1. Pet. l t ioners, Gerard Runser and Nancy Runser,  f i led separate New York

State income tax resident returns for 1980 on a combined form. Each claimed the

special  addit ional mortgage recording tax credit  in the amount of $164.00.
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2.  Pet i t ioners I  decis ion to c la im the mortgage recording tax credl t  was

pursuant  to inst ruct i .ons that  acconpanied the 1980 New York State Income Tax

Resident  Return which stated,  in  par t :

r rMortgage Recordlng Tax Credi t .  Enter  on th ls  l ine the amount
mortgage recording tax credi t  you are c la iming.  I f  you paid a
specia l  addi t ional  nor tgage recording taxr  1 lou may c la im a New

o f

York

and

tax

State credi t  for  that  amount .  r l

In  addl t ion,  the forn IT-201-ATT encapt ioned "Summary of  Other  Credi ts

Taxes" for  the year  1980 cal led for  the repor t lng of  a "Mortgage recording

c r e d i t . t t

3. On February 17, L984, the Audlt  Divls ion issued a Statement of Audit

Adjustnent dated February 7, 1984 to pet i t ioners explaining that addit lonal tax

was due because the mortgage recording tax pald in conjunct ion wlth the purchase

of a personal residence did not qual l fy for the speclal  addlt ional mortgage

recording tax credlt .  The Statement of Audit  Adjustment stated that the

following amounts were due:

Gerard Runser Nancy Runser

$163 .73
55 ,27

$zim
3.  On March  7 ,  1984,  pe t i t ioners  remi t ted  a  check  in  sa t is fac t ion  o f  the

total  amount stated to be due in the Statement of Audit  Adjustnent.

4. On Aprl l  5,  1984, the Aucl l t  Divis lon issued a Not lce of Def ic iency to

Gerard and Nancy Runser assert ing a def ic iency of personal lncorne tax in the

amount  o f  $163.73 ,  p lus  ln te res t  o f  $56.87 ,  fo r  an  amount  due o f  $220.60 .  The

amount due was reduced by an amount paid and/or credit  ot  $217.00 result lng in

a  ba lance due o f  $3 .60 .

5. The Notice of Def ic iency contained the statement that " I t ]he Statement

previously sent to you, shows the computat ion of the def ic iency." l lowever,  i t

Personal income tax
In te res t
Tota l

$164 .1s
55 .4L

TEI9-36
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is clear that neither the amount stated as "additional tax due or tax deficiencles"

nor  the amount  s tated as " tota l  amount  paid,  and/or  credi t "  ref lected the

liabtl ity of Gerard and Nancy Runser or the amount they had paid per Finding of

F a c t  
t t 3 t t .

6.  On Apr i l  9 ,  1984,  pe t i t ioners  remi t ted  a  check  fo r  $3 .60  as  payment  ln

fu l l  o f  the  Not lce  o f  Def ic iency  da ted  Apr i l  5 ,  1984.

7 .  On May 7 ,  1984,  pe t i . t ioners  f i led  a  pe t i t ion  seek ing  a  re fund o f  the

entire amount pald on the ground that no tax was due. In the alternative,

pet i t ioners sought a refund of the $110.68 paid ln accordance wlth the Statement

of Audit  Adjustment on the ground that the instruct ions for 1980 and the form

IT-201-ATT were nisleading in that they refer to a "mortgage recording tax

credit"  and not a "special  addit lonal mortgage recording tax credit ."  Last ly,

per i t ioners  sought  a  re fund o f  the  $3 .60  in te res t  asser ted  to  be  due in  the

Not ice  o f  Def ic iency  da ted  Apr i l  5 ,  1984.

CONCLUSIONS OF LAI^I

A. That,  in general ,  Tax Law S606(f)  provides for a personal lncome tax

credit  for the speclal  addit ional nortgage recording tax pald by a taxpayer

pursuant to Tax Law $253(1-a).  The special  addit lonal nortgage recordi .ng

tax  imposed by  Tax  Law $253(1-a)  i s ,  w i th  cer ta ln  l ln i ted  except ions ,  no t

imposed upon the mortgagor making a purchase of a dwelllng unlt contalnlng six

dwel l ing units or less. Since pet i t ioners have not submitted any evLdence to

refute the prenise that they did not pay the special  addit ional mortgage recording

tax imposed by Tax Law $253(1-a),  pet i t ioners have fal led to sustain their  burden

of proof of establ ishing that they were ent i t led to claim a credit  for the special

addit ional mortgage recording tax on their  New York State personal income tax

re turn  fo r  1980 (Tax  Law $689(e) .
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B. That al though pet i t ioners contended that the descript ion of the credit  at

issue in the instruct ions and on the tax return for 1980 could have been clearer,

nelther the instructions nor the form can estop the State Tax Comml"sslon from

col lect ing taxes lawful ly imposed (see Matter of Grand Union Co. v.  Tul ly,  94

A.D.2d 509, 510; Matter ofBurton A. Finberg and Irma Finberg, State Tax Cornrnisslon,

A u g u s t  3 1 ,  1 9 7 9 ) .

C. That there is no provision in the Tax Law for remit t ing the statutory

interest asserted based upon a def ic l .ency of tax fron the date the tax ls due

to  the  da te  the  tax  i s  pa id  (see Tax  Law $684[a ] ) .

D. That since pet i t i .oners made paynent within thir ty days of the nai l ing

of the Statement of Audit  Adjustnent,  the addit lonal interest of  $3.60 was

i rnproper ly  asser ted  (Tax  Law $684t i l ) .  Accord ing ly ,  pe t i t ioners  a re  en t i t led

t o  a  r e f u n d  o f  $ 3 . 6 0 .

E. That  the pet i t ion of  Gerard

the extent  of  Conclus ion of  Law t tDt t

1984  i s  cance l l ed .

DATED: Albany, New York

ocT 0 3 1985

Runser and Nancy Runser ls granted only to

and the Not lce of Def ic l .ency dated Apri l  5,

STATE TAX COMMISSION

PRESIDENT

COMMISSIONER


