
STATE OF NEW YORK

STATE TAX COMMISSION

In the

for Redeterminat ion
of Personal Income
Law for the Perlod

Mat te r  o f  the  Pet i t ion
o f

Arnold Rubman

of a Def ic iency or for
Tax under Art ic le 22 of
5/ r /7e -  r0 /3r /79.

and by deposi t lng same enclosed
post  of f lce under the exclus ive
ServLce wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before ne th ls
6 th  day  o f  Feb rua ry ,  1985 .

or ized s t e r  o a
sec t ion

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the Pet i t loner
forth on sald hrrapper is the last known address

Refund
the Tax

AFFIDAVIT OF MAILING
In the Matter of the Pet i t ion

o f
Herbert Rubnan

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
L a w  f o r  t h e  P e r l o d  5 / I / 7 9  -  L 0 / 3 I / 7 9 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
6th day of February, 1985, he served the within not lce of Decision by cert i f led
nal l  upon Herbert  Rubman, the pet i t ioner in the wlthin proceedlnS' blr  encloslng
a true copy thereof in a securely sealed postpald wrapper addressed as fol lows:

Herbert Rubman
661 Oakwood Court
Westbury ,  NY 11590

s
7 4Ipursuant to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February  6 ,  1985

Herbert Rubman
661 Oakwood Court
tr{estbury, NY 1 1590

Dear Mr. Rubman:

Please take not lce of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your r lght of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to revlew an
adverse decision by the State Tax Conrnission may be inst i tuted only under
Art ic le 78 of.  the Civi l  Pract ice Law and Rules, and must be connenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat lon of tax due or refund al lowed ln accordance
hri th thls decision may be addressed to:

NYS Dept.  Taxat lon and Finance
Law Bureau - Li t lgat lon Unit
Bul lding #9, State Campus
Albany, New York 12227
Phone # (5lB) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Robert P. Herzog
274 l{adison Ave.
New York, NY 10016
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Arnold Rubnan

for RedeternLnat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
L a w  f o r  t h e  P e r i o d  5 / I / 7 9  -  1 0 / 3 1 / 7 9 .

AFFIDAVIT OF I,IAILING
In the Matter of the Pet i t lon

o f
Ilerbert Rubman

for Redetermlnat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
L a w  f o r  t h e  P e r l o d  5 / l / 7 9  -  1 0 / 3 1 / 7 9 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax CourLssion, that he is over 18 years of age, and that on the
6th day of Februaryr 1985, he served the wlthln not lce of Decision by cert i f ied
nal l  upon Arnold Rubman, the pet i t ioner in the wlthin proceeding, blr  enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Arnold Rubman
84 the De1l
Searingtonm, NY 11507

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

Refund
the Tax

says that the sald addressee is the pet i t ioner
set forth on said wrapper is the last known address

That deponent further
herein and that the address
of  the  pe t i t loner .

Sworn to before me this
6th day of February, 1985.

rLzed to
pursuant to Tax Law sec t i on  174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet l t lon
o f

Arnold Rubman

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
L a w  f o r  t h e  P e r i o d  5 / I / 7 9  -  l 0 / 3 I 1 7 9 .

AFFIDAVIT OF MAILING
fn  the  Mat te r  o f  the  Pet i t lon

o f
Herbert Rubman

for Redeterminat ion of a Def ic lency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
L a w  f o r  t h e  P e r i o d  5 / l / 7 9  -  1 0 / 3 1 / 7 9 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
6th day of February, 1985, he served the within not ice of Decislon by cert i f ied
mai l  upon Robert  P. Herzog, the representat ive of the pet l t loners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
rrrapper addressed as fol lows:

Robert  P. Herzog
274 lladlson Ave.
New York, NY 10016

and by deposit lng same enclosed in a postpaid properly addressed wraPPer ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on sald l rrapper is the
last known address of the representat lve of the pet i t ioner.

Sworn to before ne thls
6th day of February, 1985.

Refund
the Tax

Author ized to s te r  oa t
pursuant to Tax Law sectLon L74



S T A T E  O F  N E W  Y O R K
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A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 6, 1985

Arnold Rubman
84 the Del l
Sear ing town,  NY 11507

Dear Mr.  Rubman:

Please take not ice of  the Decis ion of  the State Tax Coryniss ion enclosed
herewl th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev lew an
adverse decis ion by the State Tax Comniss ion rnay be inst i tu ted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom the
da te  o f  t h i s  no t i ce .

Inqui r ies concerning the courputat ion of  tax due or  refund a l lowed i ,n  accordance
wi th th is  decis ion mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat lon Unit
Building //9, State Carnpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Rober t  P .  Herzog
27 4 l"ladison Ave.
New York, NY 10016
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

:
In the Matter of the Pet i- t lon

:
of DECISION

:
ARNOLD RUB},IAN

for Redeternlnat lon of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22 :
of the Tax Law for the Period l{ay l, 1979
through Ocrober  31 ,  L979.  :

In the Matter of the Pet l t lon

o f

HERBERT RUBMAN

for Redetermi-nat lon of a Def ic lency or for
Refund of Personal Income Tax under AttLcLe 22
of the Tax Law for the Period May 1, L979
through October  31 ,  1979.

Pet l t ioners, Arnold Rubnan, 84 the Del l ,  Searlngtonm, New York 11507 and

Herbert  Rubman, 661 Oakwood Court,  Westburlr  New York 11590' f i led pet i t ions

for redeterminatlon of a deficiency or for refund of personal income tax under

Art ic le 22 af the Tax Law for the perlod l . Iay 7, 7979 through October 31, L979

(F i le  Nos.  38892 and 38893) .

A fornal hearing was held before Danlel  J.  Ranal l l ,  I lear ing Off lcer,  at

the off ices of the State Tax Conrmlssion, Tbo World Trade Center,  New York,

New York, on September 18, 1984 at 2i45 P.M. Pet i t ioners appeared by Robert  P.

Herzog, Esq. The Audit Divislon appeared by John P. Dugan, Esq. (Angelo

Scope l l i to ,  Esq. r  o f  counse l ) .
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ISSUES

I .  Whether not lces of def ic iency whi-ch were t ineJ-y received by pet l t ioners

are rendered i.nvalid because they may not have been sent by certifled or

reg is te red  na l l .

I I .  h lhether pet i t ioners were persons required to col lect,  t ruthful ly

account for and pay over withholdlng taxes, who w11Lfu11y failed to do so and

are thus l iable to a penalty under sect ion 085(g) of the Tax Law.

FINDINGS OF FACT

1. On July 26, 1982, the Audlt  Divis ion issued a Not ice of Def lc ienclr

along with a Scatement of Def ic leDClr assert ing a penalty pursuant to sect lon

085(g) of the Tax Law agalnst pet l t ioner Arnold Rubman as a peraon required to

collect, truthfully account for and pay over withholdlng taxes of Banner

Curtain Co.,  Inc. ( ' rBannerrr)  ln the amount of $81339.75 for the perlod May 1,

1979 through October 31, L979. On the sane date, a simi lar not ice was lssued

against petltioner Herbert Rubman ln the same amount and for the same perlod.

2. Pet l t loners received the not ices of def ic iency in the nai l  in a t lnely

manner. Pet i t ioners could not remember whether the not ices were sent by

certifled or registered mail; they could only remember receiving them ln the

nai l .  Pet l t ioners asserted that s ince the Audit  Divis ion produced no proof

that the not ices were sent by cert i f ied or registered mai l ,  the not lces l rere

inval id and the def ic lencies should be cancel led.

3. Ilerbert Rubman rras the presldent of Banner and Arnold Rubman ltas the

secretary -  t reasurer.  Both pet l t ioners were authorLzed to sign Banner checks

and tax returns and l t  is undlsputed that they were persons requlred to col lect,

account for and pay over the withholdlng taxes.
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4. On October 19, 1979, Banner f t led a pet i t ion under Chapter 1l  of  the

United States Code in the United States Bankruptcy Court  for the Southern

Distr ict  of  New York. On July 17r 1980, an order was entered by the court

convert ing the matter to a proceedlng under Chapter 7 of the Unlted States

Code. Subsequent to the conversion to Chapter 7, a not ice to f i le claims was

sent to al l  creditors and interested part ies and the court  f ixed February 26,

1981 as the last day to file clains. The New York State Income Tax Bureau was

one of the creditors l isted with the clerk of the Bankruptcy Court ,  however,

the Audit Divislon apparently, did not file a tinely ci-aim for the taxes due.

At the tlme there were enough funds \rith the trustee to cover Bannerfs New York

State rdlthholding tax liabillty. Petitioners now maintain that the Audlt

DivisLon should be precluded fron inposing the penalty on them personally slnce

lt falled to obtaln the taxes due from Banner by fil lng a claim ln bankruptcy.

CONCLUSIONS OF LAW

A. That the mere allegation that the Audit Dlvlsion did not nail the

not lces by registered or cert l f ied nai l  without any addit lonal evidence ls

insuff lc ient to meet pet i t ioners t  burden of proof as provided for ln sect lon

089(e) of the Tax Law. The only evidence offered by pet i t ioners was test imony

that the not lces were recelved ln the nai l .  Whether the not ices l rere received

by regular,  registered or cert i f ied mai l  was not proven. Pet i t ioners may not

shift the burden of proof to the Audit Divislon by sinpLy claining that no

evidence exlsts indicat ing the method of nai l ing.

B. That sect ion 685(g) of the Tax Law provides that any person required

to collect, truthfully account for and pay over personal income tax, who

willfu11y falls to collect such tax or truthfully account for and pay over sueh

tax or willfully attempts i-n any manner to evade or defeat the tax or the
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paynent thereof,  shal l - ,  in addit lon to other penalt les provided by law, be

liable to a penalty equal to the totaL amount of the tax evaded, or not collected,

or not accounted for and pald over.

C. That the penalty imposed under sect lon 085(g) of the Tax Law is

separate and independent of the corporat ionfs l iabl l l ty for the unpaid taxes

and the fact that no claim was flled in the Bankruptcy Court for the unpald

wlthholding taxes does not preclude the Audit Dlvislon fron imposing a 085(g)

penalty equal to such taxes against pet l t ioners, individual ly (see Yel l in v.

New York  S ta te  Tax  Conmiss ion ,  81  A.D.2d 196) .

D. That the petitions of Arnold Rubman and Herbert Rubman are denied and

the not ices of def ic iency issued JuIy 26e 1982 are sustained.

DATED: Albany, New York STATE TAX COMMISSION

FEB O 6 i9B5

Coumissioner
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I 4 I  Y 0 R K  L 2 2 2 7

February  6 ,  f985

Herbert Rubnan
661 Oakwood Court
Westbury ,  NY 11590

Dear Mr.  Rubman:

Please take not lce of  the Decis ion of  the State Tax Cornniss ion enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adnin is t rat ive level .
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev ie ld an
adverse decis ion by the State Tax Courmiss ion may be inst l tu ted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be conunenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 nonths f ron the
da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed i .n  accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat lon Unit
Bui ldtng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Robert P. Herzog
274 Nladison Ave.
New York, NY 10016
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

ARNOLD RUB},'AN

for Redeterminatlon of a Deflciency or for
Refund of Pereonal Income Ta:< under Article
of the Tax Law for the Perlod May l, L979
through October 31, L979.

(F1le Nos. 38892 and 38893).

A fornal hearlng was held before Daulel

the offlces of the ftate Tax Cor"rnlselon, T\yo

New York, on Septenber 18, 1984 at 2:45 P.!1.

Herzog, Eeq. The Audlt Dlvlelon appeared by

Scopel l l to,  Beq.,  of  couneel) .

, t

DECISION

In the llatter of the Petltlon

o f

ITERsERT RUBMAN

for Redetermluatlon of a DefLcLency or for
Refund of Personal Income Tax under Artlcle
of the Tax Law for the Perlod lday 1, 1979
through October 31, L979.

Petltlonersr Arnold Rubman, 84 the Dell, Searlngtown, New York 11507 and

Herbert Rubnan, 661 Oaknood Court, l{eetbury, New York 11590, flled petltlone

for redetermlnatlon of a deflclency or for refund of pereonal lncoue ta:c uuder

Artlcle 22 of the Tax Law for the perlod May l1 1979 through October 31, L979

t ,

J. Ranalll, Eearlng Offlcer' at

World Trade Centcr' New York'

Petltloners appeared by Robert P.

John P. hrgan, Esq. (Angelo
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ISSUES

I. lJtrether notlces of deftclency whLch were tlnely recelved by petltlonera

are rendered Lnvalid because they Day not have been Bent by certlfl.ed or

regletered mai l .

II. Wtrether petitioners rrere persone regulred to collectr truthfully

account for and pay over wlthhoLdtng taxea, who wlllfulIy falled to do so aud

are thus llable to a penalty under sectlon 085(g) of the Tax Law.

FINDINGS OF FACT

l. 0n July 26, L982, the Audlt Dlvlelon lseued a Notlce of Deflcl€nclr

along with a Statement of Deflcienclr assertlng a penalty pursuant to aectlon

685(g) of the Tax Law agalnst petltloner Arnold Rubman aa a peraon reguired to

collect, truthfully account for and pay over wlthholdlng taxee of Banner

Curtaln Co.,  Inc. ( t tBanner") ln ' the amount of $81339.75 for the perlod May 1,

1979 through October 31, L979. On the same date, a sLmiLar notlce wae lsgued

agalnst petltloner Eerbert Rubman ln the saoe anount and for the saue pertod.

2. Petltloners recelved the notlces of deflclency ln the nall ln a tLnely

manner. Petitl-oners could not remember whether the noticee were eent by

certlfled or regletered uall; they could only remeuber recelvlng then ln the

nall. Petltlonera asaerted that slnce the Audit Dlvlelon produced no proof

that the noticee rrere aent by certl.fLed or regletered oall, the notlcee were

lnvalld and the defltlencles ehould be cancelled.

3. Herbert Rubnan waB the preeldent of Banner and Arnold Ruboan was the

secretary - treaaurer. Both petltloners were authorlzed to elgn Banner checks

aad tax returna and lt te undteputed that they were persons requl.red to collect,

account for and pay over the wlthholdlng t8xe8.
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4. On October 19, L979, Banner f l led a pet l t lon under Ctrapter l1 of the

United States Code tn the Unlted States Bankruptcy Court for the Southern

Dlstrl.ct of New York. Or July 17, 1980, an order was entered by the court

convertlng the Batter to a proceedlng under Chapter 7 of the Unlted Stateg

Code. Subsequent to the converslon to Chapter 7, a notlce to flle clalme was

sent to all credLtors and lnterested partles and the court flxed February 26,

1981 as the last day to file clalms. The New York State Incoue Tax Bureau wae

one of the creditors lLsted with the clerk of the Bankruptcy Court, however,

the Audlt Divislon apparently, dld not flle a tlnely clalm for the taxes due.

At the time there lrere enough funds with the trustee to cover Bannerfe New York

State nithholdlng tax ltabtllty. Petitionera now meintain that the Audlt

Dlvlslon ehould be precluded fron lnpostng the penalty on then personally slnce

lt falled to obtaln the taxes due from Banner by fillng a clalm ln bankruPtcy.

CONCLUSIONS OF I.AW

A. That the mere alLegarlon that the Audit Dlvlelon dld not rnall the

notlcee by reglstered or certlfled mall without any additlonal evidence la

Lnsufflclent to meet petltlonersr burden of proof ae provlded for ln sectlon

6S9(e) of the Tax Law. The only evldence offered by petltloners wae testlnony

that the notlces were recelved ln the rnall. l ltrether the notlcea were recelved

by regular, reglstered or certLfled TaII was Dot proveD. Petltlonera Day Dot

ehlft the burden of'proof to the Audlt Dlvlslon by stnply clalnlng that no

evldence exLste lndl.catlng the method of ualling.

B. That sectlon 685(g) of the Tax Law provldee that any Persou requlred

to collect, truthfully account for and pay o\rer persoual lncone ta:(r who

wlJ-lfulty falls to collect euch tex or truthfully eccount for and pay over euch

tax or wlIlfuIly ettempta ln any Eanner to evade or defeat the tax or thc

,
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paynent thereof, shalll ln addltlon to other penaltles provlded by law, be

llab}e to a penalty equal to the total smount of the tax evaded, or not collected'

ox not accounted for and pald over.

C. That the penalty lmposed under section 085(g) of the Ta:r Law is

separate and lndependent of the corporatLonra llablllty for'the unpald taxe8

and the fact that no claln wae flled 1n the Bankruptcy Court for the unpald

nithholding taxes does not preclude the Audlt Dlvlelon from lmposlng a 685(g)

penalty equal to such taxes agalnst petitioners, lndivldually (see Yel1ln v.

New York State Tax Comlsslon, 81 A.D.2d L96).

D. That the petLtlons of Arnold Rubman and llerbert Rubuan are denled and

the notlces of defLclency !.eeued July 26, 1982 are sustalned.

DATED: Albanyr New York STATE TN( COUMISSION

FEB O 6 1985
Presldent




