
STATE OF NEI^T YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Sumner Rosenthal

for Redeterminat lon of a Def ic iency or Revislon
of a Determination or Refund of Personal Income
Tax under Art icLe 22 of the Tax Law for the
Y e a r s  1 9 7 9  -  1 9 8 1 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, belng duly swornl deposes and says that he is an enployee
of the State Tax Comrisslon, that he is over 18 years of age, and that on the
l5th day of February, 1985, he served the within not ice of Declsion by
cert i f ied mai l  upon Sumner Rosenthal,  the pet i t loner in the within proceedlng,
by enclosing a true copy thereof in a securely sealed postpal-d wrapper
addressed as  fo l lows:

Sumner Rosenthal
185 East  85 th  S t ree t
New York, NY 10028

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
hereLn and that the address set
o f  the  pe t i t ioner .

Sworn to before me thls
15 th  day  o f  February ,  1985.

ln a postpaid properLy addressed wrapper in a
eare and custody of the United States Postal
York.

that the said addressee is the pet i t loner
forth on said wrapper is the last knonrn address

rized to 4dminister oaths
pursuant to Tax Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  L 2 2 2 7

February  15 ,  1985

Sumner Rosenthal
185 East  85 th  S t ree t
New York, NY 10028

Dear I I r .  Rosenthal:

Please take not l-ce of the Decision of the state Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adminlstratLve level.
Pursuant to sect ion(s) 690 & l3l2 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commisslon may be inst i tuted only
under Art ic le 78 of the Clvi l  Pract lce Law and Rules, and must be co'nenced in
the Supreme Court of the State of New York, Albany Countyr within 4 nonths from
the da te  o f  th is  no t ice .

Inqui-ries concerning the computation of tax due or refund allowed in accordance
with thls decisLon urav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Buildlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very trul-y yours '

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o t
:

SUMNER ROSENTHAL

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcLe 22 :
of the Tax Law and Chapter 46, Title T of the
Administrative Code of the Clty of New York for :
the Period March 1, L979 through January 15,
1 9 8 1 .  :

DECISION

Peti t ioner,  Sumner Rosenthal,  185 East 85th Street,  New York, New York

10028, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Article 22 of the Tax Law and Chapter 46, Title T of

the Adnrlnlstrative Code of the City of New York for the period March 1, 1979

through January 15, 1981 (Fi le No. 42185).

A fornal hearing was held before Daniel  J.  Ranal l i ,  Hearing OffLcer '  at

the offices of the State Tax Commission, Tbo World Trade Center, New York, New

York, on September 18, 1984 at 9:15 A.M. r  wlth addit ional evldence to be

subnit ted by Novenber 19, 1984. Pet i t loner appeared pro se. The Audlt  Divis ion

appeared by John P. Dugan, Esq. (Angelo A. Scopel l l to,  Esq.,  of  counsel) .

ISSUE

Whether pet i t ioner,  as a person required to col l -ect,  t ruthful ly account

for and pay over hrithholding taxes of Westminster Toiletries, Inc. and Merchan-

dising Enterpr ises, Ltd.,  wi l l fu l ly fal led to do so and is thus l lable to a

penalty under sect ion 685 (g) of the Tax Law.
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FINDINGS OF FACT

1. On November 29,1982, the Audit  Divl-s ion lssued a Not ice of Def lc iency'

along with a Statement of Def ic lency, assert ing a penalty pursuant to sect lon

685(g) of the Tax Law against pet i t ioner,  Sumner Rosenthal,  as a person requlred

to collect, truthfully account for and pay over withholding taxes of Westmlnater

Toi letr lesr Inc. ( t tWestminstert ' )  and Merchandising Enterpr ises, Ltd. ( t ' l lerchan-

dlsing") in the amount of $12,203.09 for the period March 1, 1979 through

January  15 ,  1981.

2. Pet i t ioner rdas the president of both Westminster and Merchandislng.

He conceded that he was a person required to collect and pay over the withholdlng

taxes of both corporat ions during the period in issue.

3. Pet i t ionerrs Reconci l iat ion of Tax l , I i thheld (Forn IT-2103) for tax

year L979 indi .cated total  payments for that year of $762.45. The Department

of Taxation and Finance accounts receivable system indicates payment of $42.95

for the tax year 1981. The paynents for both of these years were taken lnto

account in computing the deficiency issued against petl-tioner.

4. Petitioner maintained that he made numerous renittances of wlthholdlng

taxes during the years in issue; however,  s ince his corporat ions went lnto

bankruptcy, he was unable to produce any checks or other record of paynent

other than those mentioned supra. Pet i t ioner requested a reasonable amount of

tine following the hearing to make a thorough check of his records for any

proof of payment. His request was granted; however, he was unable to produce

any further evldence that the taxes due had been paid.

CONCLUSIONS OF LAW

A. That  sect ion

to col lect ,  t ruthfu l ly

685(9) of the Tax Law provides that any person

account for and pay over personal incone tax,

requlred

who
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willfully fails to collect such tax or truthfully account for and pay over such

tax or willfully attempts in any manner to evade or defeat the tax or the

payment thereof,  shal l ,  in addit ion to other penalt les provided by law, be

l iable to a penalty equal to the total  amount of the tax evaded, or not col lected'

or not accounted for and paid over.  Sect ion T46-185.0(9) of Chaptex 46,

Title T of the Adninistrative Code of the City of New York contalns a simllar

provision.

B. That pet i t ioner has fai led to neet his burden of proof as provided

under section 689(e) of the Tax Law to show that the deflciency was erroneous.

A search of pet i t lonerts records and a search of Audit  Dlvis ion records have

falled to show any withholding tax payments for the perlod in issue other than

those mentioned ln Finding of Fact "3",  !g83. Therefore, the def ic iency must

be sustained.

C. That the pet i t ion of Sumner Rosenthal is denLed and the Not ice of

Def ic iency issued November 29, 1982 is sustalned.

DATED: Albany, New York STATE TAX COMMISSION

F [B 1 5 1985
PRESIDENT


