
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

David Rockefel ler

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 6  &  L 9 7 7 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Conmisslon, that he is over 18 years of ager alrd that on the
6th day of February, 1985, he served the wlthin not ice of Decislon by cert i f ied
mai l  upon David Rockefel- ler,  the pet i t loner ln the wlthin proceeding'  by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

David Rockefe l ler
30 Rockefe l ler  PLaza,  Roout
New York ,  NY  10112

and by deposJ- t lng same enclosed
post  of f lce under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before rne this
6 th  day  o f  Feb rua ry ,  1985 .

o

5600

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the sal-d addressee is the petit l-oner

forth on said qtrapper is the last knonm address

pursuant to Tax Law s e c t i o n  1 7 4



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet l t lon
o f

David Rockefel ler

for Redeterminat ion of a Def ic iency or Revision
of a Determlnation or Refund of Personal Incone
Tax under Articl-e 22 of the Tax Law for the Years
1 9 7 6  &  1 9 7 7 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commlssion, that he is over 18 years of ager and that on the
6th day of February, 1985, he served the within not ice of Decision by cert l f ied
mai l  upon Edward J. P. Zinmerman, the representat ive of the pet i t ioner in the
wlthin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Edward J. P. Zimnerman
30 Rockefel ler PLaza, Roon 5600
New York ,  NY 10112

and by deposit lng same enclosed in a postpald properly addressed wrapper ln a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

Thai deponent further says that the sald addressee ls the rePresentat lve
of the pet i t ioner herein and that the address set forth on sal-d l t raPPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me thls
6 th  day  o f  February ,  1985.

or l2ed to is te r  oa t
pursuant to Tax Law sec t ion  174
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February  6 ,  f985

David Rockefel ler
30 Rockefel ler PLaza, Roon 5600
New York ,  NY 10112

Dear  Mr .  Rocke fe l l e r :

Please take not ice of  the Decis ion of  the State Tax Cornmiss ion enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceedlng in  cour t  to  rev iew an

adverse decis ion by the State Tax Commission rnay be lnst i tu ted only under
Art ic le  78 of  the Clv i l  Pract ice Law and Rulesr  8nd nrust  be commenced in the
Suprene Court of the State of New York, Albany County, withln 4 months from the

da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec l s i on  may  be  add ressed  to :

NYS Dept.  Taxat lon and Finance
Law Bureau - Litlgatlon Unlt
Bui lding / /9,  State Canpus
Albany, New York 12227
Phone # (518) 457-2O7O

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Edward J. P. Zimmerman
30 Rockefel ler PLaza, Roour 5600
New York ,  NY 10112
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DAVID ROCKEFELLER DECISION

for Redeterminat ion of a Def ic lency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law for the Years
1976 and 1977.

Pet i t ioner,  David Rockefel ler,  30 Rockefel ler Plaza, Room 5600, New York,

New York 10112, f i led a pet i t lon for redeterminat ion of a def ic i-ency or for

refund of New York State personal income tax under Article 22 of the Tax Law

for the years L976 ar.d L977 (Fi le No. 29538).

A formal hearingl  was held before Frank I , I .  Barr ie,  I iear ing Off icerr at  the

offices of the State Tax Commlsslon, ftvo World Trade Center, New York' New

York ,  on  Ju ly  13 ,  1983 a t  9 :30  A.M. ,  w l th  a l l  b r ie fs  to  be  subn i t ted  by  Decenber  2 '

1983. Pet i t ioner appeared by Edward J. P. Zimmerman, Esq. and David G. Fernald,

Esq. The Audit  Divls lon appeared by John P. Dugan, Esq. (Anne W. Murphy'  Esg.,

o f  counse l ) .

ISSUES

I. Whether l t  was proper that pet l t loner

income as a basis against which he determined

represent ing an l ten of tax preference.

used New York adjusted gross

excess i tenlzed deduct lons

The hearing was a consolidated hearlng concerning the petitions of Davld
Rockefeller, Estate of John D. Rockefeller 3rd and Blanchette 11.
Rockefel ler,  Estate of Nelson A. Rockefel ler,  and Laurance S. Rockefel ler.
The parttes had agreed that the State Tax Connlssion would lssue a
decision concerning the pet i t i -on of Laurence S. Rockefel ler only.  As a
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I I .  Whether pet i t ioner properly determined the nodif icat ion for al l -ocable

expenses attr ibutable to i tems of tax preference for the years I976 and L977.

I I I .  t r /hether pet i t ioner,  for purposes of determlning New York State mlnimum

lncome tax, properly subtracted (1) his New York State personal income taxes

and (ii) an amount equalling the nodification for allocable expenses attributable

to i tems of tax preference.

FINDINGS OF FACT

Peti t ioner,  by his representat lve, Edward J. P. Zinrnerman, Esq. '  and the

Audit  Divis ion by i ts representat ive, John P. Dugan, Esq. (Anne W. Murphyr

Esq.,  of  counsel)  entered into an undated st lpulat ion of facts (Exhibi t  rrPrr,

herein) which is incorporated into and made a part  of  this declsion.

1. Pet i t j -oner,  David Rockefel ler,  t imely f i l -ed New York State income tax

returns for each of the years at issue.2 Attached to each return was a New

York State Minimum Income Tax Computation Schedule on which he subtracted New

York  Sta te  j .ncome taxes  o f  $587,593 and $4011779 fo r  L976 and L977,  respec t ive ly ,

and an amount equal to the modification of allocable expenses attributable to

i tems of tax preference of $51 ,269 and, $447,954 for L976 and 1977,

result , ,  a decision ln the
was issued on October 5,
rePresentat ive, separate
related matters.

Ivlatter of the Petition of Laurance S. Rockefeller
I
declsions are now being issued with regard to the

For 1977, he later f i led an amended return on which he reported an
addit ional loss ln the amount of $3781470.00 which rras not reported on the
original return. References hereinafter to tl:.e L977 tax return are to the
return as amended.
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respect iv" lyr3 in determintng his total  i tems of tax preference subject to

mlnlmum ineome tax. In addition, in determinlng excess ltemized deductions'

pet i t ioner used a base of 60 percent of his New York adjusted gross income

instead of 60 percent of hls Federal  adjusted gross income.

As a result, Mr. Rockefeller reported no New York State minimum income

tax due for L976 and $47,791 New York State minimum lncome tax due for 1977.

2. For example, pet i t ioner calculated hls excess i temlzed deduct lons for

1976 as follows. His sEartlng point was his 1976 Fed,eral adjusted gross income

which was $7,718,107. He then ut i l ized Tax Law 5612 (which prescr ibes certain

addit ions and subtract ions to Federal  adjusted gross income) to determine his

New York adjusted gross income which was calculated to be $B'1991656. Pet i t ioner

then ut i lLzed. 60 percent of his New York adjusted gross income to calculate

excess i temized deduct ions. To conpute excess i tenized deduct ions for New York

State tax purposes, pet i t ioner subtracted ( i )  his deduct ions for state income

taxes of $5871593 taken on hi .s Federal  return, and ( i i )  an amount egual to the

nodification of allocab1e expenses of $St ,2694 from his Federal itemlzed

During the years at issue, Tax Law $615(c) (4) provided that a resldent
l-ndividualrs federal  i tenized deduct lons were to be reduced by the
modif icat ion for al locable expenses attr lbutable to i tems of tax
preference as defined Ln Tax Law $623 when conputing his New York State
l temized deduct ions.

Pet i t ioner ut i l ized a quadrat ic equat lon which was solved mathematical ly
to determine the amount of the nodification for allocable expenses
attributable to items of tax preference which he subtracted from the ltens
of tax preference subject to minimum tax. According to the st iPulat ion of
the  par t ies :

rrPet i t l "oner el iminated the modif icat lon of deduct ions
frou the i - tems of tax preference, and, slnce the computat ion
of the urodif icat ion of deduct i-ons for al- locable expenses
includes items of tax preference, the same amount was
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deduct lons  o f  $5 ,688r67L.  He a lso  added $29 represent ing  a  "cus tody  fee  -  ou t

of state bonds" and $511 for t tamott j -zat ion of bond prenium - out of  state

bondsil to hls Federal ltenlzed deductions. The net result is an amount equal

to  $51050,349 o f  wh ich  $130,555 is  in  excess  o f  60  percent  o f  $8 ,199,656 (h is

New York adjusted gross incone).

3. On February 19, 1980, the Audit  Divis ion issued a Statement of Audlt

Changes against petltloner, David Rockefeller, alleging additlonal New York

state personal income tax and minimum income tax due of $83,973.00 plus interest

and $78,198.00  p lus  in te res t  fo r  L976 and,  L977,  respec t lve ly .  The Aud i t

Di.v is ion adJusted pet i t ionerts excess l temlzed deduct lons to the amounts that

were reported on his Federal  tax return. According to the Audlt  Divis ion,

under Tax Law $622(b)r the i tems of tax preference reportable to New York are

the same as the i tems of tax preference reported for Federal  tax purposes.

4. On March 13, 1980, the Audit  Divis ion issued a Not iee of Def ic iency

against pet i t ioner al leglng addit lonal New York State income tax due of $162r171.00

plus lnterest for the years at issue.

5 .  Pet i t ioner  contends  tha t  the  r rTax  Benef l t  Ru le r '  I I .R .C.  $58(h) ]

applies to the computation of New York items of tax preference. Therefore, he

argues that his federal itenized deductions should be reduced by the amount of

New York State income taxes lncluded in federal  i temized deduct ions because

elininated fron that computation. The amounts of these two
el iminat ions rrere interdependent.  In l ieu of a determinat ion
by tr ia l  and errorr the computat ion hras na{e by means of
algebraic formula, a quadrat ic equat lon [X'  -  (E + G) (X) +
(E) (G-A) = 0l  which was solved mathenat ical ly."

This quadrat ic equat ion is explained ln detai l  in the st ipulat ion.
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sueh taxes are not deductible in computing New York taxable income. Petltioner

also maintains that the federal  i temized deduct ions should be reduced by the

nodif icat ion for al locable expenses attr ibutable to i tems of tax preference

because no tax benef i t  was derived therefrom, and that New York adjusted gross

incone should be used as a base to determine excess itenized deductions.

CONCLUSIONS OF LAW

A. That Tax Law 5622 provides, in part ,  as fol lows:

ttNew York minlmum taxable incone of resident lndividual. -- (a)
The New York ninimum taxable incone of a resident lndlvidual shall be
the sum of items of tax preference, as descrlbed in subsect.ion (b) of
th is  sec t ion .  . .

* * *

(b) For purposes of this art ic le,  the term t ' l tems of tax preferencett
shal1 mean the federal  l tems of tax preference, as def ined in the
laws o f  the  Un i ted  Sta tes ,  o f  a  res ident  ind iv idua l ,  . . . fo r  the
t a x a b l e  y e a r . . . . t t

B. That duri-ng the years at issue, the Tax Law dld not contain provisions

whlch allowed (i) a portion of New York State lncome taxes or (ii) the nodifl-

cat ion for al locable expenses attr ibutable to l tems of tax preference to be

deducted from federal items of tax preference ln arrivlng at New York State

items of tax preference. Furthermore, there rdas no authorlty in the Tax Law

which pernitted the use of New York adjusted gross income in determinlng excess

itemlzed deduct,ions subject to New York State rninimum income tax.

Tax Law 5622(b)(5),  which provides for the reduct lon of adjusted

itemized deduct lons by a port lon of income taxes includible thereln, was added

by Chapter 669 of the Laws of f980. However, this amendment was effective

June 30, 1980 and applicable only to taxable years beginning after December 31,

1 9 7 9 ,



D. That

to the issues

E.  That ,

income tax and

items for the

F. That

Defic lency is sustalned.

DATED: Albanyr New York

FEB (I ff 1985

-6-

the federal  tax benef i t  rule under I .R.C. S58(h) is not appl icable

a t  hand.  Marx  v .  S ta te  Tax  Commlss ion ,  478 N.Y.S.2d  133.

therefore, the pet i t ioner incorrect ly calculated hj .s mlnimum

nodif icat ion for al locable expense attr ibutable to tax preference

years at i .ssue.

the petition of Davld Rockefeller ls denied and the Nottce of

STATE TAX COMMISSION


